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ABAD OPINION IN REGARD TO CONSTITU- 
TIONALITY OF JUVENILE COURT LAWS OF 
ILLINOIS. 


The recent decision of the Supreme Court 
of Illinois in the case of the People v. Mc- 
lain, decided December 20, 1905, but not 
yet reported, contains a feature which 
gems to us unwarranted both by decis- 
ins of the courts and the common good. 
As the case does not seem to have been re- 
ported either in the Illinois Reports or North- 
eastern Reporter, we presume it has been held 
upupon a petition for rehearing. The full 
purport of the opinion was not fully under- 
stood till recently, when we came upon it in 
the Chicago Legal News, or it would have 
had our attention before. 

Wefind no fault with that part of the opinion 
which holds that ‘‘there is no force in the con- 
tention by counsel for the relator that the pro- 
ceedings under this statute are criminal pro- 
ceedings and that a boy who is the subject of 
judicial investigation under this statute is en- 
titled to trial by jury of twelve men. The 
proceeding is statutory, and its object is not 
the enforcement of the criminal law, but the 
protection of children. Infants are, in a 
general sense, wards of courts of chancery. 
The practice and procedure in causes under 
this statute, affecting as they do, the care 
ad custody. of minors and being for the pro- 
tection of infants, should be that of a court 
ofequity so far consistent with the provis- 
ions of the statute. The commitment to the 
home for boys, in cases in which the statute 
applicable and is properly enforced, is not 
imprisonment as punishment for the violation 
ofthe criminal laws of the state, or the or- 
dinances of «cities and villages, but is 
merely the assumption of the state in 
its capacity of parens patriw, of par- 
total authority for the education and re- 
formation of the child, ana the home 
for boys is not to be regarded as a 
prison, but is, in fact a home and school 
tablished by law for the benefit and 
good of those who are found under the pro- 
Nisions of the statute to stand in need of pa- 





rental care and means of reformation and’ 
intellectual and moral training. Such is the 

general view of the statutes and institutions 

of this character.’’ Citing Petition for Fer- 
rier, 103 Ill. 367; Milwaukee Industrial 

School v. Milwaukee County, 40 Wis. 328; 

House of Refuge v. Ryan, 27 Ohio St. 197; 

Prescott v. State, 19 Ohio St. 184; Scott v. 

Flowers, 60 Neb. 675; In re Mason, 3 Wash. 

609. 

The act of the general assembly of Illinois 
referred to, is entitled ‘‘an act to regulate 
the treatment and control of dependent, neg- 
lected and delinquent children,”’ in force July 
1, 1899 (4 Starr & Curtis Statutes, p. 
375). Section 1 of the act defines a delin- 
quent child as follows: ‘‘The words ‘delin- 
quent child’ shall include any child under 
the age of sixteen (16) years who violates 
any law of this state or any city or village 
ordinance; or who is incorrigible, or who 
knowingly associates with thieves, vicious or 
immoral persons; or who is growing up in 
idleness or crime; or who knowingly fre- 
quents a house of ill fame; or who know- 
ingly patronizes any policy shop or place 
where any gaming device is or shall be oper- 
ated.’’ Section 9 of the act purports to au- 
thorize the court to ‘‘commit any child so. 
found to be a delinquent, if a boy, to a train- 
ing school for boys, or to any institution 
within the county incorporated under the 
laws of this state that may care for delin- 
quent children, * * * orto any state insti- 
tution which may be established for the care 
of delinquent boys.’’ 

The particular part of the opinion to which 
we refer as likely to give trouble is that which 
relates to the property right of the father 
tothe services and labor of the son. The 
court said: ‘*The property right of the 
father in and to the services and labor of his - 
son during minority would also, under the 
circumstances of this case and under the 
proceedings here under consideration, to 
which the father was not a party, be unlaw- 
fully infringed by the assumption on the part 
of the state of the control and custody of the 
son onthe mere ground that the son had 
committed the misdemeanor in question. 
The statute here relied upon to justify the 
detention of Samuel as a delinquent child 
under the circumstances of the case infringed - 
the constitutional rights of the father and 
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can not be enforced. What is here said has 


no reference to the statute regulating the 


disposition to be made of ‘dependent’ or ‘neg- 
lected’ children.’’ 
The charge made was that Samuel 
Schwartz, had been guilty of repeated 
and indecent assaults publically commit- 
ted on two girls under fourteen years of 


age. The opinion treats the acts of the boy 


as though they were of little consequence’ 


when, in fact, they are very grave charges. 
There is no question but that under the 
broad powers of a court of equity which are 
conferred upon the Illinois courts by the con- 
stitutional _ provision relative to courts of 
equity, the courts of equity in Illinois, had 
all the power conferred by the statute. 
61 Cent, L. J. 101. Such an assumpfion 
is absolutely inconsistent with that part 
of the opinion heretofore quoted relative 
to the right of a court of equity to commit 
delinquent children under said act without 
trial by jury on the ground that the state was 
acting in its capacity of parens patria. Itis 


certain that if the good of the community de- 
mands that such a child be placed where he 
can not commit such wrongs as were com- 


plained of against him, the right to his earn- 
ings and society cannot be made to enter 
iinto the question. These seem to us to be 
questions for the chancellor, to be determ- 
ined upon a careful consideration of the 
whole matter. As was said by Lord Eldon 
in the celebrated case of Wellesly v. The 
Duke of Beaufort, 2 Russ. 20: ‘I -do ap- 
prehend that notwithstanding all the doubts 
that may exist as to the origin of this juris- 


diction, it will be found to be absolutely | 


necessary that such a jurisdiction exist sub- 
ject to correction by appzal, and subject to 
the most scrupulous and conscientious con- 
viction ef the judge that he is to look most 
strictly inte the merits of every case of this 
ikind with the utmost anxiety to be right.’’ 
It does notseem to us to have been neces- 
sary for the court to have questioned the 
constitutionality of the act when the court in 
the exercise of its chancery powers (for a 
juvenile court is in its very nature a branch of 
equity) has decided whether the parent 
should be permitted to exercise his control 
over the child. In this case the matter would 
have been subject to correction by appeal 


and the opinion of the court could have been 





rendered to the effect that upon the whe 
matter being considered it would seem bey 
to allow the father the custody of the chili 
and if then he should prove incapable of ¢q. 
recting him the state would have the right 
take him inits custody. It seems to us th 
Supreme Court of Illinois fails to grasp th 
full scope and power of the court in the exe. 
cise of equitable jurisdiction to deal with 
matters of this kind. The following casg 
sustain our view of the matter: Reynoldsy, 
Howe, 51 Conn. 472; Cincinnati House ¢ 
Refuge v. Ryan, 37 Ohio St. 197; People y, 
Masten, 79 Hun (N. Y.), 580; Bennett 5, 
Bennett, 13 N. J. 114; Jones v. Darnell, 103 
Ind. 569; Ex parte Loving, 178 Mo. 194, 
where the court held in the very line of Lor 
Eldon’s suggesting, supra, commitments uw 
der the act similar to the one question ay 
not final up to the majority of the child, but 
the court retains power to regulate and cop 
trol the custody of the child, and if the re 
sons for its commitment cease the court may 
release the infant er turn it over to its natunl 
guardians or otherwise dispose of it. Se 
also 61 Cent. L. J. 226, note. 








NOTES OF IMPORTANT DECISIONS. 


PROXIMATE CAUSE WHERE MISCONDUCT OF 
TurIRD PARTY INTERVENES AS THE EFFICIENI 
CausE.—The case of Snyder vy. Colorado Springs 
and C.C. D. Ry. Co. (Colo.), 85 Pac. Rep. 68, 
presents a case where the border lines of proxi- 
mate cause might seem to be bard to locate. It 
would seem that the court was justified init 
conclusion that proximate cause of the injury 
was that of a third person and not the faultol 
the company, and yet the injury would not have 
happened but for the negligent conduct of 
the conductor of the defendant company. 
It appears that plaintiff was a passenger 
defendant’s car, going from Cripple reek 
to Midway. He had paid his fare, the cat 
was crowded and, after leaving Fairview, 
plaintiff was standing near the dooravith his bani 
resting on the door jamb. There were people 
between plaintiff and the door, some upon the 
steps. The head of the man upon the lower step 
reached to about the thigh of the plaintiff. The 
conductor, in pushing his way through the crowd, 
pressed plaintiff against a party who was sitting 
in a seat on the side ofthecar. This man became 
angry, said that he was “getting tired of playing 
cushion for the electric line,’’ and raised up 
against the plaintiff and gave a “‘surge’’ by the 
force of which plaintiff was thrown from the cat, 
passing over the head of the man who stood upon 
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the lower step. In plaintiff's briefit is said, in 
effect, that the court below in passing on the mo- 
tion for nonsuit dwelt at considerable length 
upon the question as to what was the proximate 
eause of this accident. The court came to the 
conclusion that the proximate cause was the ac- 
tion of the passenger, and therefore the company 
was not liable. 

Proximate cause is: ‘That cause which, in 
natural and continued sequence, unbroken by 
any eflicient intervening cause, produced the re- 
sults complained of, and without which that re- 
sult would not have occurred.” D. & RK. G. R. R. 
Oo. v. Sipes, 26 Colo. 17, 55 Pac. Rep. 1093. It was 
defined by the Colorado court of appeals as being 
‘that cause which immediately precedes and di- 
rectly produces an effect as distinguished from a 
remote, mediate or predisposing cause.’’ Bur- 
lington, etc., R. R. Co. v. Budin, 6 Colo. App. 
275, 40 Pac. Rep. 503. ‘‘An act is the proxi- 
mate cause of an event, when, in the natural or- 
der of things, and under the particular cireum- 
stances surrounding it, such an act would neces- 
sarily produce thatevent.”’ Jd. ‘The law will 
not look back from the injurious consequences, 
beyond the last sufficient cause, and especially 
that, where an intelligent and responsible human 
being has intervened between the original cause 
and the resulting damage.’’ Stone v. Boston & 
A.R. Co. (Mass.), 51 N. E. Rep. 1,41 L. R. A. 
794. **The nature of the intervening cause which 
will render an original cause for which the au- 
thor is sought to be held liable in damages too 
remote for recovery, must be simply such as in- 
terrupts the usual and ordinary and experienced 
sequence of events, and produces consequences 
at variance therewith.’* Watson on Damages for 
Personal Injuries, § 7. ‘‘If the original wrong 
only becomes injurious in consequence of the 
intervention of some distinct wrongful act or 
omission by another, the injury shall be imputed 


to the last wrong as the proximate cause, and © 


not to that which was more remote.’’ Cooley qn 
Torts, § 70. ‘The injury must bethe direct re- 
sult of the miscondeut charged; but it will not 
be considered too remote if, according to the 
usual experience of mankind, the result ought to 
have been apprehended. ‘The act of a third per- 
son, intervening and contributing a condition 
necessary to the injurious effect of the original 
negligence, will not excuse the first wrongdoer, 
ifsuch act ought to have been foreseen.’’ Lane 
v. Atlantic Works, 111 Mass. 136. ‘‘Oneis bound 
to anticipate and provide against what usually 
happens, and what is likely to happen; but it 
would impose too heavy a responsibility to hold 
him bound in like manner to guard against what 
is unuswal and unlikely to happen, or what, as it 
is sometimes said, isonly remotely and slightly 
probable.’’ Stone v. Boston & A. R. Co., supra; 
Burlington, etc., R. R. Co. v. Budin, supra. 
Tried by these tests, the defendant was clearly 


not responsible for the consequences of the pas- 
Senger’s act. 








HOURS OF LABOR—THE STATE’S 
RIGHT TO LIMIT THE HOURS OF 
LABOR IS DENIED.* 


1. In General—Right to Labor and Em- 
ploy Labor—Freedgm of Contract.—The doc- 
trine is generally recognized and enforced, 
that every person living under the protection 
of the general government has the right to 
follow such occupation or industrial pursuit 
as to him seems fit, provided it is not injuri- 
ous to the morals, health, safety or welfare of 
the public.! Citizens generally are entitled 
to the equal protection of the laws in respect 
to person and property. They may labor or 
employ labor, and make contracts in refer-- 
ence thereto, upon such terms as may be 
agreed upon by the parties, and enforce such 
contracts when made, independently of leg- 
islative control, so long as they confine their 
undertakings to employments not proscribed 
by law, or which are not of a public or quasi- 


* This is the first of a series of four articles on this 
important question. There are two, or perhaps it 
would be more accurate to say three, classes of cases 
dealing with the question of the right of the state to 
limit the hours of employment or restrict labor to a 
certain number of hours a day. A series of cases have 
established the doctrine that the legislature cannot, 
upon any constitutional grounds, say what shall be 
deemed a lawful day’s work in any branch of indus- 
try. Anotherimportant line of cases, while not de- 
nying the correctness of this general doctrine when 
applied to legislation which cannot be said to conserve 
the public health, safety or welfare, have made ex- 
ceptions to itin favor of statutes designed for the 
protection of women and children, and persons en- 
gaged in dangerous and unhealthy employments. 
Still another class of cases may be mentioned which 
deal with statutes governing the conditions of em- 
ployment between private individuals and corpora- 
tions and the state or one of its municipal agencies. 
Relative to the latter question, however, we will find 
that there is a conflict of authority. 

The reasoning of these three classes of cases in their 
presentation of the general rule and its modifications 
will be considered in the following order: 

First, cases which deny the right of the legislature 
to inany way meddle with the purely private affairs 
of the master and servant. 

Second, cases which in the main accede to the fore- 
going rule but admit exceptions to it in favor of per- 
sons engaged in dangerous and unhealthy employ- 
ments. 

Third, cases which admit exceptions to the rule in 
favor of women and children. 

And fourth, cases which admit exceptions to the 
rule when applied to statutes governing public works. 
The first of these articles appears in this issue of the 
CENTRAL LAw JOURNAL. The remaining three ar~ 
ticles will appear in the three next succeeding issue 
of the CENTRAL Law JOURNAL. 

161 Cent. L. J. p. 483. 
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public character, unless they are minors un- 
der special guardianship of the state; or are 
women upon whom the state has imposed cer- 
tain restraints for their moral and physical 
welfare; or, unless the pursuit of such em- 
ployment is attended with such injurious con- 
sequences to the public generally as to be 
properly restrained for that reason.? While 
the right to contract? may be subject to limi- 
tations growing out of the duties which the 
individual owes to society, the power of the 
legislature to limit such right must, in all 
cases, rest upon some reasonable basis. It 
cannot be arbitrarily exercised.‘ 

2. Limiting Hours of Labor but Permit- 
ting Contracts for Extra Time.—So far as the 
legislature assumes to say what shall be con- 
sidered a day’s work, in the absence of con- 
tract. it has been held that there was no in- 
terference with the liberty of contract between 
employer and employee.® But when the leg- 
islature undertakes to say that so many hours 
shall constitute a day’s work and requires 
payment for over-time work, the freedom of 
contract—the right of the employer and em- 
ployee to agree upon a longer day’s work—is 
certainly interfered with.“ A statute which 
has fixed the time which shall constitute a 
day’s work is applicable, it is held, only to 
contracts which are silent on the matter of 
time, and that ifa laborer works any length 
of time after his legal day’s work is done, at 
the request of the employer, the law implies 
a promise on the part of the latter to pay for 
such over-time work.’ Where it is custom- 
ary, however, in certain pursuits, to work 
longer than the statutory period, the employee, 
in the absence of an express contract, will 


2 In re Bramly v. Norton, 5 Ohio N. P. 183; Wheel- 
ing Bridge Co. v. Gilmore, 8 Ohio Circuit Ct. Rep. 658; 
Lowe v. Printing Co. (Neb.), 59 N. W. Rep. 362; People 
v. Coler, 67 N. Y. Supp. 701; Palmer v. Tingle, 55 Ohio 
St. 423; Cooley’s Const. Lim., pp. 734, 486, 745; Cooley’s 
Prin. Const. Law, 231; Cooley’s Torts, 226, 337; Tiede- 
man’s Lim. Police Power, sees. 86, 178; Butcher’s 
Union Co. vy. Crescent City Co., 111 U. S. 757; Yick 
Wo v. Hopkins, 118 U. S. 369; Powell vy. Penn., 127 U. 
S. 692; In re Jacobs, 98 N. Y. 105. 

361 Cent. L. J. 494. 

4 Ritchie v. People, 155 Ill. 98. 

5 Grissell v. Noel Bros., ete., Co., 9 Ind. App. 251: 
Schnurr v. Scavigny, 85 Mich. 144; People vy. Phyfe, 
20 N. Y. Supp. 461. See State v. Moores, 55 Neb. 495; 
United States v. Martin, 94 U. S. 400; Fiske v. People, 
188 II]. 206, 210. 

6 Lowe v. Rees Printing Co., 41 Neb. 127; Wheeling 
Bridge Co. v. Gilmore, 8 Ohio Circuit Ct. Rep. 658. 

7 Bachelder v. Bickford, 62 Me. 526. 





Mot be permitted to recover for such «rp 
time, as he is deemed to have knowledge of 
such custom. ® 

3. Absolute or Unqualified Limitations Un- 
constitutional.—In a number of cases the doe- 
trine is asserted that a law which prescribes 
the hours of labor which shall constitute a 
legal day’s work, is an uniawful attempt to 
limit and destroy the inalienabie right pos- 
sessed by every citizen to make any sort of 
contract desired by him concerning the pro- 
per use and disposal of either his labor or 
property.’ ‘The general rule,’’ said Judge 
Cooley, ‘‘undoubtedly is that any person is 
at liberty to pursue any lawful cailing, and 
to do so in his own way, not encroaching up- 
on the rights of others. This general right 
cannot be taken away.’’!© Man’s labor is his 
property,'? and he has the right to make any 
lawful contract he sees fit with reference to 
compensation for his own property, that is, 
his own labor. The fundamental law of both 
state and natien gives every citizen the in- 
alienable right to dispose of his labor in the 
wage market for what ever he deems best; 
and, therefore, a law depriving him from so 
doing, is an infringement on his constitution- 
al privileges and cannot be upheld.!? 

4. Examples of Statutes.—An ordinance of 
the City of Los Angeles was declared uncon- 
stitutional which provided in substance that 
eight hours’ labor should constitute a legal 


8 Luke v. Hotchkiss, 37 Conn. 219; Bartlett v. Street 
Railway Co., 82 Mich. 658; Schnurr vy. Savigny, 85 
Mich. 144; Helphenstine v. Hartig, 5 Ind. App. 172; 
Grissell v. Noel Bros., ete., Co., 9 Ind. App. 251; Me- 
Carthy v. Mayor, 96 N. Y. 1; Vogt v. Milwaukee, 74 
N, W. Rep. 789. 

9 In re Bramley v. Norton, 5 Ohio N. P. 183; People 
v. Coler, 166 N. Y. 1; Ritchie v. People, 155 Il]. 98; 
Wheeling Bridge Co. v. Gilmore, 8 Ohio Circuit Ct. 
Rep. 658; Jn re Eight Hour Law, 21 Colo. 29; Lowe v. 
Rees Printing Co., 41 Neb. 127; Exiparte Kubach, 85 
Cal. 274: Fiske v. People, 188 Il]. 206; City of Seattle 
v. Smythe, 22 Wash. 327; Jnre Morgan, 26 Colo. 415; 
Tiedeman, lim. Police Power, sec. 178. See Common- 
wealth v. Brown, 6 Va. Dist. Rep. 773; Frame v. Fe- 
lix, 31 Atl. Rep. 375, 167 Pa. St. 49. Contra, see Vogt 
v. Milwaukee (Wis.), 74 N. W. Rep. 790; People v. 
Orange County, ete., Co., 175 N. Y. 84. 

10 Cooley’s Const. Law (5th Ed.), 745. 

11 61 Cent. L. J., 487. 

12 In re Bramly v. Norton, 5 Ohio N. P. 183; Wheel- 
ing Bridge Co. v. Gilmore, 8 Ohio Circuit Ct. Rep. 658; 
Lowe v. Printing Co. (Neb.), 59 N. W. Rep. 362: Jn re 
Eight Hour Law, 21 Colo. 29; Fiske v. People, 188 Ill. 
206; Ritchie v. People, 155 Ill. 98. See Frame v. Felix, 
167 Pa. St. 49, 31 Atl. Rep. 375; Tiedeman’s Lim. Po- 
lice Power, sec. 178; United States v. Martin, 94 U.S. 
400. 
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day’s work when the same was performed 
under a contract with the city; and that any 
one engaged in performing such a contract 
who ‘‘shall demand, receive, or contract for 
more than eight hours’ labor in one day’’ from 
any one person, should be guilty of a misde- 
meanor, and be subject to afine.’* The 
court which had this statute under consider- 
ation in part said: ‘*We cannot conceive of 
any theory upon which a city could be justi- 
fied in making it a misdemeanor for one of its 
citizens to contract with another for services 
to be rendered because the contract is that he 
shall work more than a limited number of 
hours per day. 
formed were unlawful, or against public pol- 
icy, or the employment were such as might 
be unfit for certain persons, as for example, 
females or infants, the ordinance might be 
upheld as a sanitary or police regulation.’’!4 
An ordinance, in some respects similar to the 
above, enacted by the city council of Seattle, 
was declared unconstitutional in a case where- 
in it was held that every person has a right to 
make use of his own labor or hire it out to 
others in a lawful business upon such terms 
as he deems most satisfactory to himself.}°® 
A provision in the specifications to a contract 
for work on a street improvement, prescrib- 
ing the length of time which should constitute 
aday’s work, and making the contractor 
liable to forfeit the contract if laborers were 
compelled to work more than such time in 
one day, will not, it was declared in another 
case, be upheld, upon the ground that the 
freedom of contract is infringed thereby.!® 
It has been held that the legislature cannot 
single out the mining, manufacturing and 

18 Ex parte Kubach, 85 Cal. 274. 

it Ex parte Kubach, 85 Cal. 274; City of Cleveland 
y. Clements Bros., ete., Co., 67 Ohio St. 197, 65 N. E. 
Rep. 885, 59 L. R. A. 775. See Bessette v. People, 193 
fll. 334; People v. Lochner, 76 N. Y. Supp. 396; Peo- 
ple v. Orange County, ete., Co., 175 N. Y. 84. 

5 City of Seattle v. Smythe, 22 Wash. 327, 60 Pac. 
Rep. 1120. In State v. Buchanan, 29 Wash. 602, 59 L. 
R. A. 342, 844, the point made in Seattle v. Smythe 
Wassustained. Saidthe court: ‘The point decided 
in Seattle v. Smythe was that an ordinance which 
makes it unlawful for any contractor upon any of the 
public works of the state to require or permit any day 
laborer or mechanic to work more than eight hours 
i any one calendar day was unconstitutional, on the 
ground that it interfered with the right of persons to 
contract with reference to their services. We think 
that all authority sustains this doctrine.” Contra, 
see People v. Warren, 77 Hun, 120. 

6 Fiske v. People, 188 Ill. 206, 58 N. E. Rep. 985, 52 
L. R. A. 291; People v. Coler, 166 N. Y. 1. 


If the services to be per-' 





smelting industries of a state and impose upon 
them restrictions with reference to the hours of 
their employees from which other employers 
of labor are exempt.'’ And again, the 
same court that declared this principle held, 
ina later case, that limiting the number of 
hours of work for working men and smelters 
in mines was not a valid exercise of the po- 
lice power to protect the public health, since 
the health of the miners alone, and not the 
public at large, was clearly the object of such 
a statute.!® A statute has been overthrown 
which provided that ‘‘eight hours should con- 
stitute a legal day’s work for all classes of 
mechanics, workingmen and laborers em- 
ployed in any occupation in the state of Col- 
orado.’’!® And asimilar enactment, which 
provided in substance that for all classes of 
merchants, servants and laborers, excepting 
those engaged in farm or domestic labor, a 
day’s work should not exceed eight hours, 
and that, for working any employee over the 
prescribed time, the employer should pay ex- 
tra compensation, was declared unconstitu- 
tional.?° The reasons assigned by the court 
for thus holding were, first, that the discrim- 
ination against farm and domestic labor was 
special legislation ; and, second, that, by the 
act in question, the constitutional right of 
parties to contract with reference to compen- 
sation for services was denied.?! It was 
said that a contract ‘‘fairly entered into, and 
in compliance with which both parties have 
acted to the full discharge of their obligations 
thereunder, cannot be deemed modified by 
the existing provisions of such a statute, ir- 
respective of the intentions of the parties, as 
expressed in their contract.’’??? An Ohio 
statute which provided that ten hours should 
constitute a day’s work for certain classes of 
railroad employees, and that, for any time in 
excess thereof that any such employee might 


17 Jn re Eight Hour Law, 21 Colo. 29, 39 Pac. Rep. 
28. 


18 Jn re Morgan, 26 Colo. 415. 

19 In re Eight Hour Law, supra. 

20 Lowe v. Rees Printing Co., 41 Neb. 127. 

21 Lowe v. Rees Printing Co., supra. See People v. 
Phyfe, 20 N. Y. Supp. 461, wherein it was said that a 
law providing that ten hours’ work in twelve consec-. 
utive hours should be a day’s labor, and that if em- 
ployed longer the employee should receive propor- 
tionate compensation for the extra service, but not 
prescribing any rate of wages, nor prohibiting con- 
tracts other than by the day, was not unconstitutional 
in a case where there is no express contract to the 
contrary. 

22 Lowe Vv. Printing Co., supra. 
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work, under the direction of a superior, or at 
the request of the company, he should be 
paid in addition to his per diem, was declared 
unconstitutional, for the reason, among 
others, that it was an infringement of the 
inalienable right of man to acquire, possess 
and protect property.?* 


Los Angeles, Cal. O. H. Myrick. 


28 Wheeling Bridge Co. v. Gilmore, 8 Ohio Circuit 
Ct. Rep. 658. See Lochner v. New York, a case de- 
cided April 17, 1905, by the United States Supreme 
Court, wherein a law limiting the haqurs of labor in 


bakeries was held unconstitutional. It was said in 
thiscase: “Statutes of the nature of that under re- 


view, limiting the hours in which grown and intelli- | 


gent men may labor to earn their living, are mere, 
meddlesome interferences with the rights of the in- 
dividual.” 








HOMICIDE—NEGLECT OF HUSBAND TO FUR- 
NISH PROPER MEDICAL ATTENDANCE RE- 
SULTING IN DEATH OF WIFE. 


WESTRUP v. COMMONWEALTH. 


Court of Appeals of Kentucky, May 30, 1906. 

Where a husband neglects to provide necessaries 
for his wife or medical attention in case of her illness, 
he wil! be guilty of involuntary manslaughter if she 
dies, if she was helpless and unable to appeal else- 
where for aid, and her death, though not intended 
nor anticipated by him, was the natural and reason- 
able consequence of his negligence. 


SETTLE, J.: The appellant was indicted by the 
grand jury of Campbell county and tried in the 
circuit court of that county for involuntary man- 
slaughter, alleged to have been committed by 
willfully neglecting to furnish his wife, then 
pregnant and about to be delivered of a child, 
with such care and attention as were necessary 
during her confinement in childbirth, thereby 
eausing her death. Upon the trial the jury found 
appellant guilty as charged and fixed his punish- 
ment at imprisonment in the county jail eight 
months, in conformity to which judgment was 
duly entered. Waiving consideration of the ob- 
jections made by appellant to the indictment, we 
will rest our decision of the case upon the second 
contention presented in the motion and grounds 
for a new trial, and new relied on by appellant’s 
counsel for a reversal, viz., that the verdict was 
contrary to and not sustained by the evidence. 
“Involuntary manslaughter is the killing of 
another person in doing some unlawful act not 
amounting to a felony, nor likely to endanger 
life, but without an intention to kill, er where 
one kills another while doing a lawful act in an 
unlawful manner.’’ Roberson’s Ky. Crim. Law, 
§ 198; Connor vy. Com., 13 Bush, 718; Trimble v. 
Com., 78 Ky. 177; York v. Com., 82 Ky. 368. 





‘Any person neglecting to discharge a duty re- 


quired of him, either by law or contract, thereby © 


causing the death of another, is guilty of inyol. 
untary manslaughter. Thus, if a parent or master 
neglects to supply food and clotbing or medical 
attendance to a child or apprentice whom he ig 
under a legal obligation to maintain, and the 
child or apprentice dies of the neglect, he igs 
guilty of involuntary manslaughter.’’ Roberson’s 
Ky. Crim. Law, § 204. Where the husband neg- 
lects to provide necessaries for his wife, or medi- 
cal attention in case of her illness, he will be 
guilty of involuntary manslaughter, provided it 
appear that she was in a helpless state and un- 
able to appeal elsewhere for aid, and that the 
death though not intended nor anticipated by 
him, was the natural and reasonable consequence 
of his negligence. Roberson’s Ky. Crim. Law, § 
204; Wharton’s Crim. Law, § 332. A criminal 
intent is not necessary in involuntary man- 
slaugkter; and, there being no statutory punish- 
ment provided for the offense, it is therefore 
punishable by fine or imprisonment in jail, one 
or both, at the discretion of the jury, which is 
the common-law punishment for offenses for 
which no punishment is provided by statute 
After this brief statement of the law as to invol- 
untary manslaughter, it remains to be seen 
whether, under the evidence appearing in the 
record, appellant’s conviction was authorized, 
According to the evidence, appellant’s wife, 
Florence Westrup, died February 27, 1905, about 
two hours after giving birth toa child. She and 
appellant were married in Chicago in the year 
1900, but had been living in Newport but a few 
months before her death, nnd had formed very 
few acquaintances there. They were an affection- 
ate couple, though both were reserved in dispo- 
sition and positive in their beliefs. He is an 
artist, and previous to his wife’s death was at 
work for the Donaldson Lithographing Com- 
pany, earning $20 per week, and his wages, when 
received by him, were delivered to his wife for 
safe-keeping and use in their joint support. They 
were housekeeping in rented rooms of a house 
which was in part occupied by other renters, 
and the household work was done by the wife 
with such assistance as the husband would take 
time from his own work to give her. The evidence 
further showed that the wife became pregnant, 
and was of the opinion that her child would be 
born the 4th of March, 1905; that shee was 4 
woman of unusual intelligence, and, though 
never before with child, had some peculiar ideas 
as to the care to be taken of herself during preg- 
nancy and of the child after its birth, in which 
her husband seems to have shared; that she was 
a strong believer in the laws of nature, and read 
many books on that subject and medicine, among 
which was one called *“Tokology,’’ written by 
Dr. Stockham, a female physician, of Chicago, 
with whom she corresponded before the birth of 
her child; that as a result of her reading and 


correspondence with the female doctor appel- 
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Jant’s wife conceived a great aversion to physi- 
cians, and contended that they were too ready to 
resort in cases of childbirth fo the use of instru- 
ments, which often resulted in death or injury to 
poth mother and child, and declared her purpose 
todo without the services of one at the birth of 
herchild. Adhering to this view, she by letter 
requested a sister of her husband, living in 
another state, to be with her in her confinement, 
naming March 4th as the date, and the sister 
promised to do so, and, without knowing of the 
iliness of appellant’s wife, did in fact reach New- 
porton the day of and a few hours after her 
death. It also appeared from the evidence that 
appellant’s wife was seized with labor pains early 
inthe morning of the day on which she died, 
put, as she had previously suffered what ap- 
peared to be similar pains, which soon passed 
away, she and appellant remaioed, until shortly 
before the birth of the child, in the belief that 
she would not be confined before March 4th, five 
days later than the one on which she died. But, 
contrary to their expectations, the birth of the 
child occurred between 1 and 3 o’clock p. m. of 
that day, February 27, 1906, and, though fora 
short while thereafter the mother seemed to be 
doing well, about 4 o’clock she became worse, 
alarmed at which appellant called in two women 
residing in the same house, and, upon being ad- 
vised by one of them that a physician should be 
summoned, he immediately sent for one, who 
upon reaching the wife’s bedside attempted to 
give her some medicine, which she refused to 
take. The doctor by appellant’s direction, and 
notwithstanding the patient’s objection,then made 
an examination of her person, and discovered 
that she had not been relieved of the afterbirth, 
which he attempted to remove; but, finding 
that it could not be done without bis instru- 
ments, he went to his office for them, and upon 
his return to appellant’s residence found that the 
patient had died during his absence of post- 
partum hemorrhage, which according to the tes- 
timony of the medical expert introduced in be- 
half of the commonwealth, sometimes follows 
childbirth, is nearly always fatal, and may be 
produced from many causes, such as retention of 
the afterbirth, laceration, weakness from disease, 
hygienic surroundings, or other causes. It does 
not appear from the evidence what caused the 
hemorrhage in this instance as there was no post- 
mortem examination held. It is manifest from 
the evidence that the confinement of appellant’s 
Wife came five days sooner than they expected it; 
that she had resolved to do without the services 
ofa physician in her confinement, and had in- 
fluenced appellant to adopt her opinion that the 
services of a physician would be unnecessary at 
sich atime; that during her labor he dutifully 
Temained with her, and assisted her to the best 
of his ability, and asshe directed him; that when 
he discovered her peril he called ia two women 
living in the same house to assist him in caring 
for both mother and babe; and that upon the 





suggestion of one of them he immediately, and 
over his wife’s objection, sent for a competent 
physician to minister to her, and that the latter, 
in spite of her protestations, apparently did what 
he could, and all she would allow him to do, to 
relieve her, but failed to preserve her life. In 
view of the foregoing facts, and the further facts 
that appellant was an affectionate husband, and 
had never appeared indifferent to his wife or 
neglectful of any conjugal duty, and that in fail- 
ing to earlier call in a physician he acted in good 
faith and at her request, though he doubtless 
erred in so doing, we fail to’ find any just or 


‘reasonable ground for the verdict of the jury; 


indeed, we think it wholly without support from 
the evidence. It is manifest that the prosecution 
was bottomed upon the failure of appellant to 
earlier provide his wife with a physician. Those 
of us who reverence the medical profession and 
implicitly trust the learning and skill of the 
family physician may be disposed to attribute to 
ignorance or prejudice such a lack of confidence 
in that profession as was manifested by appel- 
lant’s wife, and wonder tbat he,in the face of 
such a crisis as confronted them, should have 
allowed himself to be influenced to trust to 
nature’s laws, or supernatural aid, rather than 
medical skill; but the fact remains that there are 
many who reject, as they did, both medicine and 
surgery for other means, or supposed means, of 
healing, and are perfectly sincere in doing so. 
We may concede that appellant’s wife made a 
grievous mistake in adhering to her purpose of 
rejecting medical aid, yet in view of the suffer- 
ing, and, in the end, death, to which she sub- 


’ jected herself, her sincerity cannot be doubted. 


And certainly there was nothing in the evidence 
which tended to prove that appellant, though 
making the same mistake, was any less sincere 
than she, unless it was the fact of his sending for 
a physician after the birth of the child. This 
act, however, appeats from the evidence to have 
resulted more from his desire to leave nothing 
undone for her relief than from a belief that 
benefit would result to the wife from the physi- 
cian’s presence or treatment. In any event, it 
was the very opposite of neglect. and should go 
to the credit, instead of the debit, side in appel- 
lant’s accounting for the offense charged in the 
indictment. One cannot be said in any manner 
to neglect or refuse to perform a duty unless he 
has knowledge of the condition of things which 
require performance at his hands. In volume 21, 
p. 199, Am. & Eng. Enc. of Law, it is said: 
‘“‘Under the common law no conviction of man- 
slaughter predicated upon an omission to pro-. 
vide medical attendance upon conscientious 
motives has been reported, and none can prob- 
ably be had or sustained. Opinions have widely 
differed in all ages as to the proper mode of 
ministering to the sick, and, in the absence of a 
statute declaring it a positive duty upon a parent 
to callin a medical practitioner, the omission to 


do so can scarcely be considered negligence so 
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gross and. warton as to be criminal, when the 
fact is admitted that the defendant acted in all 
good faith, doing the best he could according to 
his lights.’’ In a note at the bottom of the same 
page and volume will be found the following 
from the case of Reg. v. Wagstaffe, 10 Cox, C. C. 
530, quoting Willes, J., who said to the jury: 
“That at different times people had come to 
different conclusions as to what might be done 
with a sick person. Two hundred years ago, ifa 
child was afflicted with the king’s evil the popu- 
lar feeling was, regardless of medical science, to 
have it touched with the royal hand, because 
that might result in effecting a cure. Again, in 
some Catholic countries a custom obtained of 
taking a child, laboring under disease, to a par- 
ticular shrine, under a belief that it was the best 
course to adopt with a view to effect a cure. In 
such casésa man might be convicted of man- 
slaughter because he lived in a place where all 
the community were of a different opinion; and 
in another he might be acquitted, because they 
were all of his opinion. There was avery great 
difference between neglecting a child in respect 
to food with regard to which there could be but 
one opinion, and neglect of medical treatment, as 
to which there might be many opinions.” 
It was argued for the commonwealth on the trial 
that tbe life of appellant's wife might or could 
have been saved if she had been attended by the 
pbysician during the birth of the child. We can- 
not say whether or not such would have been the 
result. It may also be claimed that if the physi- 
cian had not been sent for at all she might have 
lived to rear her child, which is still alive and 
likely to continue so; for who can say that the 
hemorrhage of which the mother died was not 
caused by the attempt of the physician to remove 
the afterbirth without his instruments, or that if 
he had not returned to his office for the instru- 
ments he would have been present when the 
hemorrhage occurred, and might have prevented 
or checked it. The testimony throws nv light 
on these matters. ‘Therefore they cannot be 
solved, and to attempt to do so would be as idle 
as to invade the realm of speculation in quest of 
any other unknown or unknowable thing. As 
well may it be asked why some women die in 
childbirth, though attended by physicians, and 
others without their assistance often pass through 
that ordeal harmless. We can only determine 
from the record before us the questions that are 
capable of solution, and, if correct in the con- 
clusion hereinbefore expressed, that there was 
no evidence to support the verdict of the jury, it 
follows that the trial judge should have per- 
emptorily instructed the jury to find appellant 
not guilty. Such being our viewof the case, it is 
unnecessary to pass upon the other questions 
presented. 


Wherefore the judgment is reversed, and case 
remanded for a new trial and further proceedings 





Nore.—Involuntary Manslaughter for Failure y 
Furnish Proper Medical Attention, or Other Neglec, 
—In the principal case the court seemed to be of tk 
opinion that as a proposition of law a husband is yp. 
der a legal duty to furnish necessaries and medic 
attention for his wife, and 1f he neglects to do so ang 
she dies, being unable to appeal elsewhere for aid, he 
is guilty of manslaughter, though the death was no 
intended or anticipated by him, but was the natunj 
and reasonable consequence of his negligence. The 
court granted a new trial on the ground that the yer. 
dict Was contrary to and not sustained by the evidence, 
It is rather difficult to say upon what point the 
court based its decision. The court seemed to lay 
great stress upon the fact that the appellant’s wife 
thought it was not nece sary to call in medical attep. 
tion, and had in fact induced the appellant to think it 
was not necessary. Consent on the part of the wife 
would not in this case excuse the husband. Wharton, 
Criminal Law, along this line says “it is immaterial 
whether it was consented to by the person or not.” 
Clark’s Criminal Law, p. 176: “If the law requires 4 
person to do an act, and he culpably neglects his duty 
so as to cause the death of another, he is guilty of in- 
voluntary manslaughter.”? There is no doubt but 
that the law impeses such aduty upon a father to 
provide necessaries and medical attention for his 
child, that if he culpably neglects his duty, and the 
child dies as the natural and reasonable consequence 
of such negligence, he is guilty of involuntary man- 
slaughter. Reg. v. Friend, Russ. & R. 20; Reg. y. 
Conde, 10 Cox Cr. Cases, 547; Reg. v. Nichols, 13 Cox 
Cr. Cas. 75; Reg. v. Instan, 1 Q. B. Div. 450. Other 
cases showing that where a person culpably neglects 
his legal duty, thereby causing death of another, heis 
guilty of manslaughter. United States v. Warner, 
Fed. Cas. No. 16,643, 4 McLean, 463; United States y. 
Knowles, 4 Sawy. 317. There must be a legal duty as 
distinguished from a moral duty and in case of hus- 
band and wife it seems there must bea legal duty 
imposed upon the husband to provide for his wife. 
Territory v. Manton,8 Mont. 95, 19 Pac. Rep. 387. 
Nothing in the definition of involuntary manslaughter 
or in the cases go to show that the husband will be 
excused if the wife consented. 

The conclusion reached by the court was influenced 
by the fact that upon the evidence there was nota 
clear case of negligence by the appellant. The test as 
to whether or not a man is negligent in not providing 
medical attention for his wife, is whether or not he 
acted as areasonable man would ,have acted under 
the same or similar circumstances. The confinement 
of the appellant’s wife came five days sooner than was 
expected; within a short time the appellant had sum- 
moned a physician. The appellant certainly did not 
act as a prudent man would have acted, but the facts 
were not strong enough to make outa clear case of 
negligence. ‘Territory v. Manton, 8 Mont. 95, was 4 
clear case of negligence on the part of the defendant. 
In that case the defendant was indicted for murder 
and found guilty of manslaughter. The defendant 
and his wife had both been drinking, and he allowed 
her to lie on the ice all night, poorly clad, near the 
house. He and his employee, who lived with him, 
brought her to the house the next day, where she 
died, no effort having been made to get medical aid. 
As the court pointed out, it is rather difficult to say 
that the death of the appellant’s wife was the natural 
and reasonable consequence of the appellant’s neglect 
to furnish medical aid. Upon this point also the case 
in 8 Mont., supru,is very clear. In that case there 





as directed by the opinion. 





was no doubt but that the death of the defendant's 
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wife was the natural and reasonable consequence of 
his negligence. Assuming the act of the appellant was 
negligent, and that the death of his wife was the nat- 
ural and reasonable consequence cf his negligence, 
then the husband is under such a legal duty to provide 
necessaries and medical attention for his wife, that if 
he fails to do so and she dies, he is guilty of involun- 
tary manslaughter. The fact that he did not intend to 
cause the death simply reduces the crime from mur- 
der to manslaughter, as criminal intent is not neces- 
sary in involuntary manslaughter. 
St. Louis, Mo. Lioyp L. ADAMS. 








CORRESPONDENCE. 


PROPER CRITICISM OF THE JUDICIARY. 
Editor of the Central Law Journal: 

The manner in which you have in your issues 
of Nos. 1 and 2, Vol. 63 handicd the Missouri 
and Colorado judiciary must win the approval of 
the profession. The subject-matter is vital to all of 
us. None will disagree with you that the attacks 
upon the judiciary from lay sourees in respect to in- 
dividual cases be not too seriously regarded. The 
‘bar should be slow to create or countenance distrust 
of the bench, but unfortunately signs from various 
sections of the union for some time have shown that 
there is a disposition on the part of many of the occu- 
pants of the bench to lightly estimate the sacredness 
and responsibility of the judicial prerogative. Ten 
years ago Mr. Bryan was denounced for his criticism 
of the judiciary, butit is to be noted that President 
Roosevelt has found it necessary to use the “‘big stick”’ 
in this same direction. The bar will not fail to no- 
tice that in the last few years legislatures of states 


shave liveralized the change of venuerulein our cir- 


cuit courts, a policy that indicates notice ofthe ten- 
dency to arrogant usurpations by many of the judges 
of the higher courts. It is to be hoped that “a word 
to the wise is sufficient” and that the gentlemen who 
are honored with places on the bench will realize the 
wisdom of treating their official powers as asacred 
trustand not, as many of them do, regard it as a per- 
sonal franchise. Lawlessness on the bench is the 
worst form of lawlessness. 


Menominee, Mich. MICHAEL J. DOYLE. 








BOOK REVIEWS. 





STREET’S FOUNDATIONS OF LEGAL LIABILITY. 

This work strikes us as being a very valuable con- 
tribution to American and English legal literature. 
The conception of the author is in line with modern 
thought. It is true of it, as claimed, that “it certainly 
embodies a rare and happy combination of the his- 
torical, theoretical and practical elements.” The 
diction ‘s fine, and “tthe paper, typography, binding 
and general make-up are alike gratifying to the eye 
and the touch.” There is an originality about this 
work which is at once manifest, giving assurance at 
the very threshold that the author is master of the 
situation, and as one advances through the work the 
first impression is confirmed. The relationships of 
tort and contract law are no where more clearly shown 
than in this practical work. A capable legal writer, 
judge or lawyer must needs possess a knowledge of 
the relationships of the underlying principles of the 





law. In this respect Professor Street has shown him- 
self a past master. Upon such a foundation and ina 
logical manner he has created this trinity. It is es- 
pecially valuable to the lawyer whose experience and 
thought have placed him where he can fully appre- 
ciate the depth of learning and thought out of which 
has come this finished production, for the three vol- 
umes are practically one work. 

Volume [ deals with torts in particular, but keeps 
in sight the subjects of the other two volumes and 
builds up to them. Volume II deals with contracts, 
at the same time keeping iu view the relationship of 
torts. It will be manifest to all that Professor Street’s 
handling of the subject of contracts is unique. The 
student will find it very interesting. Both the subjects 
mentioned above lead to en understanding of the 
third volume, which relates to actions. When this 
subject is grasped, as it may be by the student, the 
understanding of the other two is greatly increased. 
The beginner will get the best foundation for an un- 
derstanding of the other great subjects of the law by 
giving careful attention to these three volumes. 
Having chewed and digested them he will find the 
other subjects of the law comparatively easy. 

We have said that the relationships of tort and con- 
tract are nowhere more clearly shown than in this 
work. It is not necessary to go into an extensive re- 
view of it to show the truth of the statement. On 
page 441, under the head of Fusion of the Tort and 
Contract Conception, we tind the following: ‘*The 
undoubted existence of a delictual right of action on 
the part of the addressee or sendee not in privity with 
a contract, shows that the law pertaining to telegraph 
messages has a tort aspect throughout. That is to 
say, even in cases where liability can be and is sup- 
ported on grounds of contract, the tort idea of lia- 
bility is at most only latent, not altogether absent. 
‘That the factor should often enter into and more or 
less qualify liability is but natural. In fact the law 
pertaining to telegrams, in so far as it develops along 
right lines, must be a product of the reconciliation, if 
not of the fusion of the two concepticns of liability. 
Though it has proved to be a precocious plant, this 
branch of the law is still young, and the courts have 
by no means reached the root of it. We cannot but 
believe that as the courts exhaust themselves in the 
limitations and perplexities of the contract concep- 
tion, they will turn more and more on the tort theory; 
or rather, as they push the contract conception on- 
ward they will discover the broader truth. For it 
cannot be doubted that the tort conception of liability 
is in a sense the true goal of §legal theory wherever 
the two aspects of liability are found to co-exist.”’ 

The CENTRAL LAW JOURNAL has frequently called 
attention to the two aspects of liability referred to by 
the learned author and urged the necessity of consid- 
ering that aspect of the law which is made for the 
purpose of prohibiting what is wrong, and upon this 
very subject we have said: “It is not unreasonable 
that telegrams which announce the illness of near rel- 
atives or friends should be delivered with the greatest 
possible promptness, and that a failure to doso should 
be met with a policy of ‘the law which will tend to 
prevent the wrong of it. Itis morally certain that in 
those states where the law recognizes the pain and 
suffering, caused by such delays in question, as an 
element of damages there are fewer delays than in 
those jurisdictions which do not. The law is a rule of 
civil conduct prescribed by the highest power of the 
state, not only to command what is right but to pro- 
hibit what is wrong.”? 62 Cent. L. J. 3897. Again on 
page 198, same volume, we said: ‘*The law should aid 
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the remedy against the wrong-doer and take every 
reasonable presumption in favor of the party injured 
and against the party committing the wrong, and this 
rule should apply with great particularity where there 
is a willful abandonment of a condition of any impor- 
tanee in a contract, and should apply as well to the 
terms of the contract ss to the measure of damages 
where there has been a willful or wanton breach, or 
in tort where there has been a wanton injury. By the 
application of the rules in this way the force of the 
fact that the law is made to prohibit what is wrong 
gets its full effect. This element of the law is con- 
stantly lost sight of to the great disadvantage of its 
effectiveness. A willful breach of an important ele- 
ment of a contract, it seems to us, shotild be held in 
the same light as respects the remedy as though it 
were afraud.”’ 

Professor Street says, Vol. I, p. 442: ‘The tort con- 
ception often plays no little part in determining the 
extent of liability in the contract field, and on the 
other hand the contract view will often be found to 
prevail in cases which sound purely intort. In other 
words, a right of action which is purely of delictual 
origin is by attraction made te conform to contract 
principles, and vice versa.” A good illustration of this 
war between the respective conceptions of liability 


is found in decisions concerning the effect of the pro-: 


visions of the contract upon the liability of the com- 
pany to a sendee not in privity with the cantract. 
Under the tort negligence theory the provisions of the 
contract as entered into by the sender and the com- 
pany would appear to have no binding effect upon 
such person; whereas, under the theory which works 
out the sendee’s rights under the contract of sending, 
its terms so far as reasonable are fully binding on him. 
An attempt at the reconciliation—or possibly it is only 
a confusion—of these two ideas is apparent in the de- 
cisions of those courts which hold that the sendee is 
not bound by the terms of the contract unless he has 
notice or knowledge of them and assents thereto. 
“But,” he says, ‘‘this 1s illogical. Ifthe rights of the 
sendee are derived exclusively from the contract, he 
should be held bound by its terms, whatever they be; 
while, on the other hand, if the action is conceived in 
tort, the terms of the contract are not binding upon 
him in a contractual sense.”’ 

Take the case of a mother who has been prevented 
from reaching the bedside of a dying son because of 
adelayed telegram. This is certainly a case in which 
the tort conception should be allowed to obtain in 
every jurisdiction, in order, not only to compensate 
the mental suffering which naturally arises in such 
cases, but also because in such cases the law would 
lose that element which is made to prevent wrongs, 
unless it is administered with a strong hand. The 
public ought to be protected as far as possible in this 
character of obligation. A telegraph company is a 
quasi-public institution, and the public has an inter- 
est in compelling a very high degree of care on its part 
in the delivery of this class of telegrams. If the ques- 
tion of measuring mental suffering is one which in 
itself is uncertain, it certainly will be much easier to 
uphold such damages when it is understood that the 
law is aiding the remedy to prevent the wrong, just 
as it does when one party, through negligence, has 
mixed his goods with another’s in such a way as not 
to be able to distinguish his own, he will be com- 
pelled to undergo the uncertainty of the confusion he 
bias produced, even to the extent of losing his portion 
of the goods. By such processes we are basing legal 
rights upon legal principles and extricating our- 
‘elves'from the dangers of case law. Our judges in 





too many instances are in great need of getting the 
spirit of this really great work, as well as its methods 
of application of legal principles. The time is ripe 
for it. 

It is published in three volumes by the Edward 
Thompson Company, Northport, Long Island, N. Y 








HUMOR OF THE LAW. 


Because David Tent, a 17-year-old boy, has a ma- 
nia for kissing pretty girls who pass on the street, he 
is to be sent out of the city. The boy came here re- 
cently from Beatrice, Neb., where he had been attend- 
ing aschool for the feeble minded. The boy has been 
arrested several times. Col. J. C. Greenman, humane 
officer, told Judge Kyle in police court that the boy 
was incorrigible. 

“We both know that Kansas City girls like to be 
kissed,” Judge Kyle said to Greenman, “‘but I doubt 
if they care to have a 17-year-old boy monopolize 
things.’”’ 

“Tagree with you there, colonel,” replied the judge. 
‘We will ship the youngster back to the wilds and 
attend to this business ourselves.” 


In the suit of the Pittsburg, Ft. Wayne & Chicago 
Ry.Co. v. Drainage’Canal Commissioners in Chicago, 
a Pittsburg attorney was cross-examining Mr. R. P. 
Morgan, an expert engineer employed by the com- 
missioners. Mr. Morgan’s testimony had tended to 
show that the damage done to the railroad company’s 
property on account of the building of the canal was 
very much less than the company’s claim. The Pitts- 
burg attorney thonght to catch Mr. Morgan, by put- 
ting a question to him which contained a number of 
matters which were not contemplated in the question 
of the measure of damages, and asked him if he had 
taken all these things into consideration in his esti- 
mate of the damages. Mr. Morgan repeated the 
question after him and asked if he kad fully under- 
stood the question. The attorney said he had. Then 
Mr. Morgan replied: ‘About two hundred years ago 
a man was alleged to have made a great name for his 
attacks on flocks of sheep and upon windmills. I have 
no ambition to rival his reputation.”’ 


In a suit against the city of Chicago to recover dam- 
ages for a sprained ankle alleged to have resulted 
from the negligence of the city in not keeping the 
sidewalk in proper repair, the Hon. Julius Grinell 
was the attorney for the city. The plaintiff was a 
solemn-looking elderly woman. A witness to the ac- 
cident was a German Jew, peddler of vegetables. On 
cross-examination, Judge Grinell asked him where 
he was when he first saw the plaintiff. The witness 
answered: “On de odder side de street.”” ‘How 
did you bappen to go across where she was?” The 
witness replied: ‘She vinked by me.” The judge 
turned, looking solemnly at the plaintiff and then 
back to the witness, and said: “Do you mean to say 
that this plaintiff winked at you?” The ridiculousness 
of the situation could otly befully appreciated by a 
view of the old lady and the witness. A general roar 
went upin the court room in which the judge (Mr. 
Sidney Smith), joined. The witness, nothing daunt- 
ed, answered: ‘Yes, yes.”? Then beckoning, said: 
“She vinked by me.” By this time it began todawn 
on everyone there that he meant to say, ‘“‘beckoned to 
me,” and had used the German word, vinken, which 
means to beckon. 





Vol. 63; 


CENTRAL LAW JOURNAL. 


155 








WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Lasté 
Resort, and of all the Federal Courts. 


ARKANSAS 12, 44, 63, 84, 87, 88, 94, 120 

KENTUCKY, 29, 38, 46, 52, 53, 64, 64, 68, 69, 73, 80, 90, 92, 96, 122, 
127, 132, 143 

MISSOURI, 9, 30, 37,57, 60, 67, 76, 81, 85, 91, 102, 103, 111, 113, 
121, 125, 133, 135, 141, 147 

TEXAS, 4, 7, 10,31, 32, 35, 36, 39, 40, 41,59, 61, 66, 70, 72, 74, 75, 
82, 83,98, 100, 104, 105, 117, 118, 119, 128, 189, 142, 145, 146, 
148 . 5 

UNITED STATES C. C., 1,2,15, 48, 49, 51, 62, 78,86, 89,97, 99, 
106, 107, 108, 109, 112, 114, 115, 116, 124, 126, 128, 137, 138, 
140 

U. S. UC. C. OF APP., 8, 11, 14, 16, 20, 24, 25, 28,33, 34, 45, 47, 
55, 56, 58, 65, 71, 77, 79, 93, 95, 101, 184, 144, 149 

UNITED STATES D. C. , 3,5,6, 13, 17, 18, 19, 21,°22, 28, 26, 27, 
42, 42, 50, 110, 129, 130, 131, 136 . 


1, ABATEMENT AND REVIVAL—Death of Injured Pariy. 
—Under the Iowa statutes and the decisions of the su- 
preme court of the state thereunder, both of which are 
binding on a federal court, damages for pain and suffer- 
ing resulting from a personal injary caused by the neg- 
ligence of another are not recoverable in an action 
brought by the legal representatives ofthe injured per 
son after his death.—Jacobs v. Glucose Sugar Refining 
Co., U. 8. C. C., 8. D. Ia., 140 Fed. Rep. 766. 

2. ACTION—Misjoinder of Plaintiffs.—An action at law 
against a corporation to recover damages sustained by 
stockholders cannot be maintained jointly by owners of 
stock in severalty; nor can such an action be severed.— 
Hackett v. Northern Pac. Ry. Co.,U. 8. C. C., S. D. N. 
Y., 140 Fed. Rep. 717. 

3. ADMIRALTY—Accounting in Suit for Partition.—A 
court of admiralty has jurisdiction, in a suit for the sale 
of a vessel for partition, to state an account between the 
part owners with respect to her past earnings.—The 
Emma B., U. 8. D. U., D. N. J., 140 Fed. Rep. 771. 

4. ADVERSE PossEssioN—Color of Title.—Three years 
peaceable and adverse possession of land under patents 
does not confer title where the land so possessed is not 
included in such patents by a proper construction of 
their calls —Atascosa County v. Alderman, Tex., 918, 
W. Rep. 846. 

5. ALIENS—Proceeding for Deportation of Chinese 
Person.—In the absence of fraud or gross irregularity, 
the decision of a United States commissioner that a Chi- 
nese person proceeded against before him for being un- 
lawfully in this country is entitled to be and remain in 
the United States, and ordering his discharge, aftera 
hearing regular in form, is conclusive, and such person 
cannot be again apprehended and proceeded against in 
the district court on substantially the same facts.— 
United States v. Yeung Chu Keng, U. 8. D. C., D. Mont., 
140 Fed. Rep. 748. 

6. ALIENS—Right to Leave and Re-enter Country.— 
Au alien who in good faith has acquired and maintains 
his residence in the United States, on his return froma 
temporary absence in a foreign country is not an alien 
immigrant within the meaning of the immigration stat- 
utes, but has the right to leave and ro-enter the United 
States with the same freedom asa resident who is alsoa 
citizen.—Jn re Buchsbaum, U.S. D. C., E. D. Penn., 141 
Fed. Rep. 221. 

7. APPEAL AND ERROR—Appeal Bonds.—Appeal bond 
from judgment on the merits need not be made payable 
to parties who were dismissed from the case.—Atascosa 
County v. Alderman, Tex., 918. W. Rep. 846. 

8. APPEAE AND ERROR—Assignments of Error.—The 
practice of filing a large number ef assignments of er- 
ror defeats the purpose of the rule requiring such as- 
signments, and is not to be approved.—Michigan Home 





Colony Co. v. Tabor, U. 8. C. C. of App., 141 Fed. Rep. 
382. 

9. APPEAL AND ERROR—Recitals in Abstract.—An ab- 
stract held detective in failing to affirmatively show 
that any order was made granting leave to file the bill 
of exceptions in vacation.—Everett v. Butler, Mo., 9} 
8. W. Rep. 890. 

10. APPEAL AND ERROR—Review of Judgments. — 
Where a case is tried by the judge, a general judgment 
rendered without any statement of the grounds of its 
rendition will be sustained on appeal if it may rest up- 
on any ground.—Galveston, H. & S.A. Ry. Co. v. Kropp, 
Tex ,91S. W. Rep. 819. 

11. APPEAL AND ERROR—Right to Directed Verdict.— 
The reversal of a judgment by an appellate court on the 
ground that the trial court erred in refusing defendant’s 
motion to direct a verdict in its favor does not entitle 
defendant to a directed verdict on a second trial, unless 
the evidence is substantially the same.—Denver & R G. 
R. Co. v. Arrighi, U. 8. C. C. of App., Eighth Circuit, 141 
Fed. Rep. 67. 

12. APPEAL AND ERROR—Waiver of Error,—Where no 
reference was made in the motion for a new trial to re- 
marks of presiding judge objected to at the trial, such 
objection will be treated as waived.—Miller v. Nuckolls, 
Ark., 91S. W. Rep. 759. 

13. BANKRUPTCY—Amendment of Schedules.—Where 
a bankrupt undertook in good faith -to claim in his 
schedules an exemption allowed him by the statute of 
the state, but failed to make tne claim in the form re- 
quired by the statute by describing the property claimed, 
he may be permitted to amend his schedules after the 
property had been sold by the trustee, so as to claim the 
exemption from its proceéds.—Jn re Berman, U. 8. D.C., 
N. D. Ohio, 140 Fed. Rep. 761. 

14. BANKRUPTCY—Exemptions.—A bankrupt who was 
an undertaker held entitled to hold as exempt under 
Code Pub. Gen. Laws Md. art. 83, § 11, the tools and ap- 
pliances necessary to the practice of his profession, and 
which were so used.—Steiner v. Marshall, U.S. C. C. of 
App., Fourth Circuit, 140 Fed. Rep. 710. 

15. BANKRUPTCY—Fraudulent Concealment of Prop- 
erty.—A bankrupt held not entitled to exemption under 
the law of Pennsylvania on the ground of concealment 
of money and property with intent to defraud his cred- 
itors.—Jn re Alex,U. 8. C.C., E. D. Pa., 141 Fed. Ren. 483. 


16. BANKRUPTCY—Gift to Wife.—A deed of property 
made by a husband to his wife by way of gift at a time 
when he was not indebted, and which was duly recorded, 
is valid as against his subsequent creditors in bank- 
ruptcy.—Savage v. Savage, U. 8.C. C. of App., 141 Fed. 
Rep. 346. 

17. BANKRUPTCY—Homestead Exemptions.—A court of 
bankruptcy is without jurisdiction to allot to a bankrupt 
domiciled within its district a homestead in lands situ- 
ated in another district.—Jn re Owings, U. 8. D. C., E. D. 
N. Car., 140 Fed. Rep. 739. 

18. BANKRUPTCY—Making of False Oath.—The verifi- 
cation by a bankrupt of an answer containing a false 
statement of fact does not constitute the making ofa | 
false oath in the proceeding, which deprives him of the 
right toa discharge, where the answer was filed after 
the time allowed by the bankruptcy act and was not con- 
sidered.—In re Young, U. 8. D. C., E. D. N. Car., 140 Fed. 
Rep. 728. 

19. BANKRUPTCY—Order to Surrender Property.—It is 
only in clear cases in which the proof is decisive thata 
court of bankruptcy is justified in making a peremptory 
erder requiring a third person to surrender property as 
assets of a bankrupt’s estate.—In re Gilroy & Bloom- 
field, U. S. D. C., 8. D. N. Y., 140 Fed. Rep. 733. 

20. BANKRUPTCY—Plenary Suits.—Bankr. Act July 1, 
1898, ch. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p.{ 3418), 
does not confer on a district court general equity juris- 
diction to entertain a plenary suit by a third person to 
cancel the satisfaction of a mortgage, ard to declare a 
trust in mortgaged property of a bankrupt which is not 
in possession of the trustee, ora part of the estate for 
distribution, and in which general creditors have no in- 
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terest.—Mumby v. Jones, U. 8. UC. C. of App., Fifth Cir- 
cuit, 141 Fed. Rep. 318. 

21. BANKRUPTCY—Property Uonditionally Purchased. 
—A conditional sale of property which subjects it to ex- 
ecution in the hands of creditors of the purchaser un 
der the state law cannot, as to such creditors, be con- 
verted into a bailment by an agreement made after the 
property has been delivered, so as to entitle the seller to 
reclaim it from the purchaser’s trustee in bankruptcy.— 
In re Poore, U. 8. D. C., M. D. Pa., 140 Fed. Rep. 786. 

22. BANKRUPTCY—Provable Claims.—The owner of a 
note not yet due, indorsed by an alleged bankrupt, holds 
a provable claim against him within the meaning of 
Bankr. Act Jaly 1, 1898, ch. 541, § 59, 30 Stat. 561 [U.S. 
Comp. St. 1901, p. 3445], and may join in a petition to have 
him adjudged an involuntary bankrupt; and the fact 
that the claim is not allowable until the maturity of the 
note is immaterial.—Zn re Rothenberg, U.S. D. C.,S8. D. 
N. Y., 140 Fed. Rep. 798. 

23. BANKRUPTCY—Reclamation of Goods.—A transac- 
tion by which goods were shipped by claimants to the 
bankrupt to be sold held not a bailment, but a sale, un- 
der which claimants were not entitled to reclaim the 
goods on hand at the time of the bankruptcy. — Jn re 
Wells, U. 8. D. C., M. D. Pa., 140 Fed. Rep. 752. 

24. BANKRUPTCY—Record on Appeal.—The failure to 
incorporate any evidence in the record on an appeal 
from an adjudication of bankruptcy is not ground for 
dismissal, where it does not appear fromm the record that 
any evidence was taken.—C. C. Taft Co. v. Century Sav. 
Bank, U. 8. C. C. of App., Eighth Circuit, 141 Fed. Rep. 
369. 

25. BANKRUPTCY—Setting Aside Sale.—A court of bank- 
ruptcy has power to order the sale of azy property ofa 
bankrupt clear of incumbrances, and also, in its discre- 
tion, to appoint commissioners to make the sale; there 
being no requirement that such sales shall be made by 
the trustee.—Sturgiss v. Corbin, U. 8S. C. C. of App., 
Fourth Circuit, 141 Fed. Rep. 1. 

26. BANKRUPTCY—Summary Order to Pay Over Money. 
—A bankrupt should not be summarily ordered to pay 
over money or deliver property to his trustee unless the 
court is morally certain that he has been guilty of fraud- 
ulent concealment, and that obedience to the order can 
be enforced.—Jn re Sax, U. S. D. C., E. D. Pa., 141 Fed. 
Rep. 223. 

27. BANKRUPTCY—Time for Filing Claims.—The claim 
of a creditor, arising from the recovery from him by the 
trustee of a voidable preference received in good faith, 
held not barred by the limitation of Bankr. Act 1898, ch. 
541, § 57n, 30 Stat. 561 [U. S. Comp. St. 1901, p. 3444], where 
the judgment was not recovered until more than a year 
after the adjudication.—Jn re Fagan, U. 8. D. C.,M. D. 
Pa., 140 Fed. Rep. 758. 

28. BANKRUPTCY—Wrongful Conversion. — Where a 
bankrupt wrongfully took possession of goods shipped 
to it to be paid for on delivery without paying the drafts 
attached to the bills of lading, and mingled such goods 
with its own, its trustee is liable to the shippers for the 
value of such portion of the goods or their proceeds as 
came into his hands.—Erie R. Co. v. Dial, U. 8. C. C. of 
App., Sixth Circuit, 140 Fed. Rep. 659. 

29. BANKS AND BANKING—Application of Deposits.—A 
bank held bound to apply general deposits to the pay- 
ment of notes of the depositors in behalf of a surety, 
though the deposit was not made until after the notes 
matured.—Bank of Taylorsville v. Hardesty, Ky., 918. 
W. Rep. 729. 

80. BENEFIT SOCIETIES— Beneficiaries.—The widow of 
amember ofa mutual benefit association, and not his 
heirs at law, held to be his beneficiary in his disposition 
of his benefit.—St. Louis Police Relief Ass’n v. Tierney, 
Mo., 91S. W. Rep 968. 

31. BENEFIT SUCIETIES—By-Laws.—The association in 
expelling member must act in good faith and in pursn- 
ance of by-laws not violative of the laws of the land.— 
Thompson v. Grand International Brotherhood of Loco- 
motive Engineers; Tex., 91S. W. Rep. 884. 

32. BENEEIT SOCIEriIES—Wrongful Expulsion. — Fra- 





ternal association held liable for the wrongful expulsion 
of member by subordinate division of the association. — 
Thompson v. Grand International Brotherhood of Lo- 
comotive Engineers, Tex., 91S. W. Rep. 834. 

33. BILLS AND NOTES—Note Payable on Condition Sub- 
sequent —A collateral contract attached to a promissory 
note and conditioning its payment construed, and the 
note held, under its terms, to have become due and col- 
lectible.—Castle v. Logan, U. 8.C. ©. of App., Eighth 
Vircuit, 140 Fed. Fep. 707. 

34. BILLS AND NOTES—Varying Contract by Parol.— 
The binding obligation of a note cannot be affected bya 
contemporaneous parol agreement that it need not be 
paid.—Payne v. Mutual Life Ins. Co., U.S. C.C. cf App., 
Eighth Circuit, 141 Fed. Rep. 339. 

35. BOUNDARIES—Acquiescence. — Long acquiescence 
in a boundary line raises no presumption of law that the 
lineisthe properly established and determined boun- 
dary line.—Atascusa County v. Alderman, Tex , 91 S. 
W. Rep. 846. 

36. BURGLARY—Consent.— Where, on a prosecution for 
burglary, it appeared that it Was committed in the night 
time, there was no reversible error in inse:ting in the 
charge the general statutory definition of burglary, with- 
out limiting the entry to one at night.—Jackson v. State 
Tex., 91S. W. Rep. 788. 

37. BURGLARY—Failure to Allege Ownership.—In a 
prosecution for burg.ary in the second degree, an in- 
formation held not defective for failure to allege the 
ownership of the~ goods alleged to have been kept in 
the burglarized building.—State v. Goehler, Mo., 91 8. 
W. Rep. 947. 

48. BUILDING AND LOAN ASSOCIATIONS—Right to Divi- 
dends.—W here the borrowing member of a building as- 
sociation elects to treat all payments as on the debt, he 
is not entitled to dividends on the stock.—Norman vy. 
Warsaw Buiiding & Loan Assn., Ky., 91S. W. Rep. 695. 

39. CARRIERS—Authority of Ticket Agent.—A carrier 
held bound by representations of its ticket agent that it 
was unnecessary for plaintiff to sign in persona ticket 
purchased for her and to have it confurm to her de- 
scription.—Southern Pac. Co. v. Bailey, Tex., 91 S. W. 
Rep. 820. ; 

40. CARRIERS—Damage to Gouds.—Where household 
goods are injured by a carrier, the measure of damages 
is the difference in their actual value just prior and just 
subsequent to the injury.—Benedict v. Chicago, R. I. & 
P. Ry. Co., Tex., 91 8. W. Rep. 811. 

41. CARKIERS—Right to Exempt from Liability.—A rail- 
way company will not be allowed to evade its liability to 
passengers through a contract with a sleeping car com- 
pany binding it to furnish sleeping cars and keepthe 
same in repair.—Pullman Co. v. Norton, Tex., 91S. W. 
Rep. 841. 

42. COLLISION—Faults of Navigation.—Legal liability 
for damages fora collision does not necessarily arise 
from acts or omissions which may have caused, or might 
have prevented, the collision, but a fault of navigation 
imposing such liability must be one which was clearly 
bad seamanship at the time, irrespective of its results.— 
The Jumna, U.S. D. C.,8. D. N. Y.,140 Fed. Rep. 743. 

43, COLLISION—Inevitable Accident.—The wrecking of 
yachts by being broken from their moorings and avchor- 
age, respectively, ina storm, held to have been due to 
the severity of the storm, which wus unusual, and not 
to the fault of either.—The Kentonia, U. 8. D. C., D. N. 
J., 141 Fed. Rep. 384. 

44. CONSTITUTIONAL LAw—Encroachment on Judici 
ary.—Kirkby’s Dig., § 6217, relative to excessive verdicts 
and remittitur of the excess on condition of filing re- 
lease of errors Dy the losing party, held an unconstitu- 
tional limitation of the jurisdiction vested in the su- 
preme court by Const., art. 7,§4.—St. Louis & N. A. R. 
Co. v. Mathis, Ark., 918. W. Rep. 7638. 

45. CONSTITUTIONAL Law—Statute Allowing Attorn- 
ey’s Fees Against Insurance Companies.—Rev. St Mo. 
1899, § 8012, allowing the recovery of damages and 
attorney’s fees in actions on insurance policies where 
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defendant has vexatiously refused to pay the loss, is 
not void as in violation of the equality clause of the 
fourteenth amendment to the federal constitution.— 
Williamson v. Liverpool & London & Globe Ins. Co., U. 
8. C. C. of App., Eighth Circuit, 141 Fed. Rep. 54. 

46. CONTRACTS—Com promise and Settlement.—The fact 
that property accepted in settlement of suits did not 
turn out to be as good aninvestment as was supposed is 
no reason for disturbing the contract which the -parties 
entered into after the fullest opportunity to learn all the 
facts.—Judson v. Bowser, Ky., 918. W. Rep. 727. 

47. CONTRACTS—Practical Construction by Parties.—If 
the literal terins of a written contract are in doubt, the 
practical construction placed on them by the parties will 
prevail.—Michigan Home Colony Co. v. Tabor, U. 8. C. 
C. of App., 141 Fed. Rep. 332. 

48. COPYRIGHTS—Persons Entitled to Sue for Infringe- 
ment.—One who publishes a copyright book in the 
United States containing due notice of copyright, but 
who subsequently takes the plates from which it was 
printed, and which were made from type set in this 
country, to England, and there publishes therefrom an- 
other edition of the book, intentionally omitting there- 
from the notice of American copyright, cannot maintain 
a suit for infringement of copyright against another who 
imports a copy of the English book and reproduces it in 
the United States.—G. & U. Merriam Co. v. United Dic- 
tionary Co., U. 8. C. C., N. D. Ill., 140 Fed. Rep. 768. 

49. CORPORATIONS — Action by Stockholders. — The 
complaint in an action against a corporation to enforce 
rights as a preferred stockholder must allege facts show- 
ing what the rights of such stockholders are under the 
contract made by the issuance of the stock.—Hackett v. 
Northern Pac. Ry. Co., U.S.C. C.,8.D.N. Y., 140 Fed. 
Rep. 717. 

50. CORPORATIONS — Indorsement of Notes.—An in- 
dorsement of notes of another corporation is not an ac- 
commodation in a legal sense, and void as ultra vires, but 
is a guaranty based on a valuable consideration, and 
valid where the indorsing corporation at the time owned 
all the stock of the other.—IJn re New York Car Wheel 
Works, U. 8. D. C., W.D. N. Y., 141 Fed. Rep. 430. 

51. CORPORATIONS—Service on Foreign Corporation.— 
A court cannot acquire jurisdiction of a foreign corpora- 
tion which is not doing business in the state by the ser- 
vice of a summons On its president while in the state on 
private business.—Buffalo Sandstone Brick Co. v. Ameri- 


can Sandstone Brick Machinery Co.,U.S. C. C, E. D.. 


Pa., 141 Fed. Rep. 211. 

52. CouRTs—Action to Recover License Fees.—A coun- 
ty court has no jurisdiction of an action by the state to 
recover a sum of money alleged to be due from a cor- 
poration for unpaid license fees. — Commonwealth v. 
Central Consumers’ Co., Ky., 91 8. W. Rep. 711. 


58. CouRTs—Instructions.—Under Cr. Code Prac., §§ 
340, 341, where on the whole case there is no doubt that 
the matter complained of was harmless, the appellate 
court is prohibited from reviewing the case on such 
ground.—Ward v. Commonwealth, Ky., 91 8. W. Rep. 
700. 

54. CourTs—Offenses Against Laws of Ancther State.— 
The courts of Kentucky cannot take cognizance of crime 
committed against the laws of a neighboring state.— 
Hylton v. Commonwealth, Ky., 918. W. Rep. 696. 

55. CREDITORS’ Su1IT—Jurisdiction of Federal Court.— 
Jurisdiction of a suit by a simple contract creditor for 
an adjudication of his claim and to subject equities can- 
not be conferred on a federal court of equity by a state 
Statute authorizing such suits in the state courts.— 
Davidson-Wesson Implement Co. v. Parlin & Orendorft 
Co., U.S. 0. C. of App., Fifth Circuit, 141 Fed. Rep. 37. 

56. CRIMINAL TRIAL—Argument of Counsel.—Unless 
language used by counsel in argument and deemed im- 
proper by the accused is promptly objected to and an 
exception taken, if the trial judge fail to condemn it, the 
refusal to grant a new trial on account of itis not ground 
for reversal.—Chadwick v. United States, U.S.C. C. of 
App., Sixth Circuit, 141 Fed. Rep. 225. 





57. CRIMINAL TRIAL—Definition of Terms.—In a crimi- 
nal prosecution it was not necessary for the court to de- 
fine the terms “goods, wares, and merchandise,” and 
“other valuable things kept and deposited.”—State v. 
McGuire, Mo., 91 8. W. Rep. 939. 

58 CRIMINAL TRIAL—Forgery of Uhinese Certificates 
of Residence.—On the trial of a defendant for the for- 
gery of Chinese duplicate certificates of residence, other 
forged and fraudulent certificates, not mentioned in the 
indictment, but shown to be in the handwriting of de- 
fendant, were admissible on the question of intent.— 
Dillard v. United States, U. 8. C. C. of App., Sixth Cir- 
cuit, 141 Fed Rep. 303. 

59. CRIMINAL TRIAL—Instructions in Homicide Case.— 
Ona prosecution for murder, defendant held not en- 
titled to complain of an instruction that serious personal 
conflict Was adequate cause for manslaughter.—Good- 
man V. State, Tex., 91S. W. Rep. 795. 

60. CRIMINAL TRIAL—Time for Filing Bill of Excep- 
tions.—A bill of exceptions not filed at the term at which 
defendant was convicted and his motion for a new trial 
overruled, nor until the succeeding term to which his 
motion in arrest was continued, held too late.—State v. 
Goehler, Mo., 918. W. Rep. 947. 

61. DaMAGES—Absence of Market Value.—Where an 
animal for whose death damages are sought had no 
market value, his extrinsic value may be shown.—Inter- 
national & G. N. &. Co. v. Carr, Tex., 91S. W. Rep. 858. 


62. DAMAGES—Excessive Verdict for Personal Injuries. 
—A verdict awarding $15,000 damages to a young loco- 
motive fireman who was earning about $1,000 per year, 
for an injury resulting in the loss of his. left hand, held 
excessive and a conditional order made granting a new 
trial, unless pla‘ntiff shouid remit the excess above $10,- 
000.— Scheu v. Pennsylvania R. R.,U. 8. C. C., W. D. Pa., 
141 Fed. Rep. 495. 


63. DEATH—Damages.—In an actiou by minor children 
for the death of their parent, the industry, moral charac- 
ter, and parental care and affection of deceased may be 
taken into consideration in assessing the damages.—St. 
Louis & N. A. R. Co. v. Mathis, Ark., 91 8. W. Rep. 763. 


64. DEEDS—Breach of Conditions —In actions in which 
it was sought tocancel a deed, failure of grantee to per- 
form an agreement to build a house on the land held 
due to acts of grantor.—Graham v. Strawsburg, Ky., 91 
S. W. Rep. 737. 

65. DEEDS—Conditions Subsequent.—It is the rule that 
a court does not favor a construction of a deed which 
will impose a condition subsequent leading to a possible 
forfeiture of the estate, but will be inclined to adopt, if 
it fairly can, a constrnction which will save the estate 
and remit the party in whose favor the obligation is 
created to an action for his damages.—Union Stock 
Yards Co. v. Nashville Packing Co., U. 8. C.U. of App., 
Sixth Circuit, 140 Fed. Rep. 701. 

66. DEPOSITARIES—Indemnity Bonds.—An indemnity 
bond, executed in order to induce a county treasurer to 
deposit the funds of the county witha certain banker, is 
valid and enforceable in case of the failure of the bank. 
—Weddington v: Jones, Tex., 91S W. Rep. 818. 

7. DIVORCE—Maintenance of Children.—A wife ob- 
taining a divorce and the custody of the children, for the 
maintenance of whom no provision is made in the de- 
cree, may recover from the husband in an action at law 
the money she has necessarily expended for their main- 
tenance.—Seeley v. Seeley, ofo., 91 8. W. Rep. 979. 

68. EASEMENTS—Vhance in Course.—Where a way had 
been used forsuch a length of time as to give rise to a 
presumption of a grant, the fact that a few changes in 
its course were made for convenience and by consent 
did not destroy the right of the persons entitled to use 
the road.—Crigler v. Newman, Ky., 91S. W. Rep. 706. 

69. ELECTRICITY—Negligence.—Those manufacturing 
and using electricity are required to use the utmost care 
to protect others from danger.—Mangan’s Admr. v. 
Louisville Electric Light Co., Ky.,918. W. Rep 703. 

70. EMINENT DOMAIN —Improvement of Navigable 
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Streams. — State held entitled to improve navigable 
streams without compensation for injuries to right to 
use the water for irrigation.—Bigham Bros. v. Port Ar- 
thur Canal vy. Dock Co., Tex., 91 S. W. Rep. 848. 

71. Eqcuity—Exceptions to Master’s Report.—Excep- 
tions to the report of a master in chancery are in the 
nature ofa special demurrer, and must point out specifi- 
cally the errors relied on, and findings and parts of the 
report not so specifically excepted to are tobe taken as 
admitted.—General Fire Extinguisher Co. v. Lamar, U. 
8. O. C. of App., Fifth Circuit, 141 Fed. Rep. 353. 

72. EsTOPPEL—Conditional Sales.—In conversion by a 
seller against a mortgagee of the buyer, if certain fraud- 
ulent statements were such as to induce the mortgagee 
to make advances, there could be no recovery, though 
the seller in fact owned the property.—C. E. Slayton & 
Co. v. Horsey, Tex., 91S. W. Rep. 799. 

73. EVIDENCE—Declaration of Agent.—A principal is 
bound by the admission or declaration of his agent only 
when made during the continuance of the agency, and 
in regard to a transaction then in hand and being ex- 
ecuted.—Peyton v. Old Woolen Mills Co., Ky., 91S. W. 
Rep. 719. 

74. EVIDENCE—Letters and Telegrams.—In an action 
against ate egraph company for breach of contract to 
furnish market reports, letters and telegrams received 
from a commission company held wyearsay and inad- 
missible.—Western Union Telegraph Co. v. Bradford, 
Tex., 91S. W. Rep. 818. 

75. EXECUTORS AND ADMINISTRATORS — Kecovery of 
Personalty of Estate.—An heir into whose hands per- 
sonal property came may, when sued by administrator, 
show that he applied the same to the debts of the estate 
prior to the appointment of the administrator.—Man- 
chester v. Bursey, Tex.,91 S. W. Rep. 817. 

76. FALSE IMPRISONMENT — Liability of Principal.— 
Where the president of a detective agency was directed 
to investigate a railroad robbery and report, the railroad 
company was not liable for a false imprisonment of 
plaintiff, in whose arrest an employee of the detective 
agency participated.—Milton v. Missouri Pac. Ry. Co., 
Mo., 91 S. W. Rep. 949. 

77. FEDERAL CoUuRTS—Conformity to State Practice.— 
The rule of practice in Missouri that the filing of an 
amended petition in compliance with an erroneous order 
which struck out parts of the original petition is a waiver 
of the error, is not binding upon the federal courts iu 
that state.—Williamson v. Liverpool & London & Globe 
Ins. Co., U.S. CU. C. of App., Eighth Circuit, 141 Fed. Rep. 
54. 

78. FEDERAL CourRTSs—Following State Practice.—The 
statutes ofastate regulating practice, and the construc- 
tion given them by the highest court of the state, are 
binding upon federal courts sitting within the state in 
actions at law.—Duffy v. Glucose Sugar Refining Co.» 
U.S.C. C., 8. D. Ia., 141 Fed. Rep. 206. 

79. FEDBRAL CouRTs—Jurisdictional Questions.—It is 
the duty of the Circuit Court of Appeals to take notice 
of the want of jurisdiction of the court below, where it 
appears from the record on appeal, whether the questicn 
is raised by the parties or not.—C. C. Taft Co. v. Cen- 
tury Sav. Bank, U. S. C. C. of App., Eighth Circuit, 141 
Fed. Rep. 369. 

80. FRAUDS, STATUTE OF—Estoppel.—A vendor of a life 
estate in lands under an oral agreement held not estop- 
ped to set up the statute of frauds in defense to an ac- 
tion by the vendee on the agreement.—Miller v. Hart, 
Ky., 91S. W. Rep. 698. 

31. FRAUDULENT CONVEYANCES — Solvency. — Only 
clear solvency in the sense of adequacy of assets, if sold 
under execution, to satisfy debts, will uphold a volun- 
tary conveyance as against pre-existing debts.—Vande- 
venter v. Goss, Mo., 91S. W. Rep. 958. 

82, HOMICIDE—Instructions.— On a prosecution for 
murder held that there was ground for submitting to the 
jury as adequate cause the conduct of deceased toward 
the wife and sister of defendant. — Goodman vy. State, 
Tex., 91S. W. Rep. 795. 





83. HOMICIDE — Instructions as to Self-Defense.—An 
instruction limiting defendant’s right to self-defense to 
an “unlawful and violent attack” made on him by 
prosecutor held erroneous. — Sprinkle vy. State, Tex , 91 
8. W. Rep. 757. 

84. INDICTMENT AND INFORMATION — Allegation and 
Proof.—The state, in a prosecution for an effense created 
by a statute which in a proviso contains an exception, 
need not negative the exception in the indictment and 
proof.—Richardson v. State, Ark., 91S. W. Rep. 758. 


85. INFANTS—Guerdian Ad Litem. — Where minor de- 
fendants were not served, the court had no jurisdiction 
to appoint a guardian ad litem for them.— Wright vy. 
Hink, Mo., 918. W. Rep. 933. 


86. INJUNCTION—Plenary Powers of Court.—Where the 
court has jurisdiction to award an injunction, it posses- 
ses plenary power over the suit, including the ascer- 
tainment of disputed facts.— United States v. Luce, U. 8, 
C.C.,E.D. Pa., 141 Fed. Rep. 385. 


87. INSANE PERSONS—Surcharge in Accounts. — Com- 
plaint to surcharge the accounts of a guardian of an in- 
sane person held sufficient to charge the guardian with 
fraud in failing to account for rents.—Nelson v. Cow- 
ling, Ark., 91S. W. Rep. 773. 


88. JUDGMENT—Nonresident Defendants.—The failure 
to make statutory proof of the due publication of a 
warning order on nonresident defendants is an irregu- 
larity that cannot be considered in a collateral proceed- 
ing.—Johnson v. Lesser, Ark., 91S. W. Rep. 763. 


89. JUDGMENT—Collateral Attack.—A domestic jadg- 
ment is conclusive against collateral attack only when 
the jurisdictional facts appear of record, or when the 
court hasexpressly adjudged that they exist.—Cohen v, 
Portland Lodge, No. 142, B. P. O. E., U.%.C.C., 8. D. 
N. Y., 140 Fed. Rep. 774. 


90. JUDICIAL SALES — Transfer to Third Persons.— 
Owner of land held not entitled to recover land from 
city after transfer to third person, not party to action.— 
Metz v. City of Dayton, Ky., 91S. W. Rep. 745. 

91. JUSTICES OF, THE PEACE — Petition to Vacate 
Judgment.—Petition in a suit attacking a justice’s judg- 
ment onthe ground of want of jurisdiction of the sub- 
ject matter of the action, which does not allege wherein 
the justice lacked jurisdiction, is bad.—Martin v. Castle, 
Mo , 918. W. Rep. 930. 


92. LANDLORD AND TENANT—Forcible Entry and De- 
tainer.—A landlord by acceptance of rent pending trial 
of,a traverse in forcible entry and detainer proceedings 
held to have waived a forfeiture of the lease for nonpay- 
ment of rent.— Marshall v. Davis, Ky., 91S. W. Rep. 714. 

93. LANDLORD AND TENANT—Option to Purchase in 
Lease.—A provision in a lease of land by a county that, 
in case the county desired to sell at the end of the term, 
the lessees should have a preference right to purchase 
at any bona fide offer made by any responsible party and 
acceptable to the county, is not void for uncertainty, but 
gives the lessees a valid option.—Slaughter v. Mallet 
Land & Cattle Cu., U. $. C. C. of App., Fifth Circyit, idl 
Fed. Rep. 282. 


94. LIBEL AND SLANDER — Privileged Statements.—A 
written statement by defendant to a justice of the peace 
derogatory to the character of plaintiff, an unmarried 
woman, held not privileged as a statement made in the 
course of a judicial proceeding.—Miller v. Nuckolls, 
Ark., 91 8. W. Rep. 759. 


95. LIFE INSURANCE—Delivery of Policy.—Delivery of 
a life insurance policy to the soliciting agent who pays 
the premium and takes the note of the insured therefor 
in accordance with a practice recognized by the com- 
pany is a delivery to tae insured.—Payne v. Mutual Life 
Ins. Co.,U.8.C. UC. of App., 141 Fed. Rep. 339. 

96. LiFE ESTATES—Liability of Estate of Life Tenant. 
—Remaindermen held to have tbe burden of proof that 
the estate of the life tenant is liable, where payment to 
her was in personal property, and notin money.—Mimms 
v. Lawrence, Ky., 91 8. W. Rep. 715. 
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97. LIFE INSURANCE—Limitation of Time for Bringing 
Suit. — A provision of an insurance policy limiting the 
time for bringing action theredn held not annulled, bat 
merely suspended by conduct of the company inducing 
a delay in bringing suit beyond such time.—Lynchburg 
Cotton Mill Co. v. Travelers’ Ins. Co., U. 8. C.C., W. D. 
Va., 140 Fed. Rep. 718. 

98. LIMITATION CF ACTIONS—Fraud as Ground for Re- 
lief.—Limitations will not begin to run against an action 
for false representations until the falsity of the repre- 
sentations is discovered, or should have been discov- 
ered by the use of ordinary diligence. — Harris v. Cain, 
Tex., 91 S. W. Rep. 866. 

99. MALICIOUS PROSECUTION—Malicious Institution of 
Bankruptcy Proceedings.—An action for malicious pros- 
ecutien will lie for the institution and prosecution ofa 
proceeding in bankruptcy without probable cause and 
with a malicious intent, although not accompanied by 
any actual seizure of the alleged bankrupt’s property.— 
Wilkinson v. Goodfellow-Brooks Shoe Co., U. S.C.C., 
E. D. Mo., 141 Fed. Rep. 218. 

100. MASTER AND SERVANT—Change of Servant’s Head- 
quarters.—An owner of storesin acity employing one to 
act as general manager, with headquarters in the city, 
held free to locate the headquarters in the city.— Kramer 
vy. Wolf Cigar Stores Co., Tex., 918. W. Rep. 775. 


101. MASTER AND SERVANT—Contributory Negligence. 
—A servant who unnecessarily attempted to jump over 
au drum, negligently left unguarded by the master in 
violation of the statute, with full knowledge of its con- 


dition, and was injured, was guilty of contributory neg- ' 


ligence, which precluded his recovery on the ground of 
the master’s negligence.—American Linseed Co. v. 
Heins, U. 8. C.C. of App., Eighth Circuit, 141 Fed. Rep. 
45. 

102. MASTER AND SERVANT—Defective Machinery.— 
Whether a master was negligent in maintaining a dan- 
gerous machine held a question for the jury.—Thein v. 
Gus V, Brecht Butchers’ Supply Co., Mo., 918. W. Rep. 
953. 

103. MUNICIPAL CORPORATIONS — Contrel of Obstruc- 
tionsin Streets.—Tbe municipal control over licensing 
obstructions in streets is not unlimited, but must be ex- 
ercised for the public welfare.—Morie v.St.Louis Tranist 
Co., Mo., 91 8S. W. Rep. 962. 


104. NAVIGABLE WATERS — Riparian Rights.—Canal 
and dock company held not required to construct locks 
in canal to prevent water of navigable stream from be- 
coming salty, thereby affecting its use for irrigation.— 
Bigham Bros. v. Port Arthur Canal & Dock Co., Tex., 91 
8. W. Rep. 848. 


105. NEW TRIAL—Grounds.—Where a party is sur- 
prised atthe exclusion of evidence offered by him, he 
should apply for a continuance, and, failing to do so, is 
not entitled toa new trial on the ground of such sur- 
prise.—Flynt v. Taylor, Tex., 91S. W. Rep. 864. 

106 NUISANCE—Fish Factories.—The fact that odors 
from fish factories may not be annoying to those em- 
ployed there orto others inured to the odors does not 
show that such odofs may not constitute a nuisance to 
inmates of a quarantine station.—United States v. Luce, 
U.S.C. u., E. D. Pa., 141 Fed. Rep. 385. 

107. NUISANCE —Injury |to Government Quarantine 
Station.—The United States has a right to insist that the 
efficiency and usefulness of a quarantine station be not 
impaired by nuisances wrongfully created or continued 
in the vicinity.—United States v. Luce, U. 8. C. U., E. D. 
Pa., 141 Fed. Rep. 385. 


108, NUISANCE—Offensive Odors.—The right of the 
government to have uncontaminated and reasonably 
pure air ata quarantine station held superior to any right 
or equity of the owners of a factory to conduct their 
business in such manner as to create objectionable 
odors.—United States v. Luce, U. 8. C. C., E. D. Pa., 141 
Fed. Rep. 385. 


109. NUISANCE—What Constitutes. —In determining 
whether a certain use of property constitutes a nuisance, 





the principal question is whether in view of the ob hga 
tion of the owners to others the use of the premises is 
reasonable.— United States v. Luce, U. 8. C. C., E. D. Pa., 
141 Fed. Rep. 385. . 
110. PARTIES—Breach of Warranty.—Individual own- 
ers of a vessel held to be the proper parties to prosecute 
aclaim for damages for breach of warranty of a boiler 


_built therefor, although they oporated the tug and con- 


tracted for the boiler in the name of a “company” which 
had in fact no corporate existence.—The Nimrod, U. 8. 
D.C.,8:; D. Ala., 141 Fed. Rep. 115. 

111. PARTITION — Attorney’s Fees. — Under Rev. St. 
1899, § 4422, attorneys for plaintiff in a partition suit held 
not entitled to be allowed, and to have taxed as costs, 
compensation for services in conducting adversary liti- 
gation on contested issues.—iles v. Liles, Mo., 91S. W. 
Rep. 983. 

112 PARTNERSHIP—Suit for Settlement Against Sur- 
viving Partner.—The personal representative of a de- 
ceased partner held entitled, ander the circumstances 
shown. to maintain a suit for settlement of the partner- 
ship after it had disposed of its business, although its 
affairs had not been fully settled.—Brew v. Cochran, U. 
8. C.C., M. D. Pa., 140 Fed. Rep. 459. 

113. PARTNERSHIP—Surviving Partnership as Admin- 
istrator.—A final settlement of a surviving partner, ad- 
ministering the partnership esate held effective as a 
final judgment, precluding, until impeached in equity, 
an action on the administrator’s bond.—State v. Shack- 
lett, Mo., 915. W. Rep. 956. 

114. PaTENTS—Infringement.—In a suit for infringe- 
ment by an exclusive licensee, the failure of the bill to 
allege that the license includes the exclusive right to 
make the patented article may be cured by ameadment, 
where the evidence shows a license to make as well as to 
use and vend.—Fox v. Knickerbocker Engraving Co., U, 
8. C.C.,S. D.N. Y., 140 Fed. Rep. 714. 

115. PATENTS—License.—A license contract giving de- 
fendant the right to use certain inventions made by 
complainant construed, and held to expressly except 
therefrom the invention covered by the patent in suit.— 
Bullock Electric Mfg. Co. v. Crocker- Wheeler Co., U. S. 
Cc. C., D. N. J., 141 Fed. Rep. 101. 

116. PLEADING—Failure to Serve.—The court may in its 
discretion relieve a party from the consequence of his 
failure to serve a copy of a pleading filed by him on the 
opposite party or his attorney, as required by rule 20, § 
7, where a reasonable excuse is shown.—Kinney v. Bea- 


| ver, U.S. C. C., B. D. Pa., 140 Fed. Rep. 792. 


117. PRINCIPAL AND AGENT—Contract of Independent 


* Contractor.—A teacher employed in a school by an inde- 


pendent contractor,to whom the proprietor of the school 
has let a department of the school, has no claim against 
the proprietor for her services.—Coltrane v. Peacock, 
Tex., 91 S. W. Rep. 841. 

118. PRINCIPAL AND SURETY—Discharge of Surety.— 


' Certain agreement between assigning debtor and ac- 


cepting creditor, that sureties on indemnity bond shall 
not be released, held not fraudulent.—Weddington y. 
Jones, Tex., 915. W. Rep. 818. 

119. PUBLIC LANDS—Disposition of School Lands.~—A 
county may dispose of the fee in its school lands only by 
sale,apd cannot make such disposition by a boundary 
line agreement.—Atascosa County v. Alderman, Tex., 91 
8S. W. Rep. 846. 

120. RAILROADS—Contribatory Negligence.—The con- 
tributory negligence of a father, suing a railway eqgm- 
pany for the killing of his child, held to prevent a recov- 
ery unless the company discovered the peril in fime to 
have avoided the injury.—St. Louis Southwestern Ry. 
Co. v. Cochran, Ark., 918. W. Rep. 747. 

121. RAILROADS—Duty of Brakeman.—It is the duty of 
a brakeman on a car cut loose from a train and allowed 
to run on a side track to have the brake under control.— 
Lange v. Missouri Pac. Ry. Co., Mo., 91 8. W. Rep. 989. 

122. RAILROADS—Duty Toward Persons on Track.—In 
cities and towns it is the duty of those in charge ofa 
train to keep a lookout and give warning of its approach 
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to parties with or without right on the track.—Johnson vy. 
Louisville & N. R. Co., Ky., 918. W. Rep. 707. 

123. RAILROADS—Injuries to Cattle.—Where an animal 
is struck by a railroad train at a public crossing, mere 
proof of the killing is not sufficient to establish the rail- 
road’s liability.—International & G. N.R.Co.v. Carr, 
Tex., 91 8. W. Rep. 858. 

124. RAILRQADS — Operation by Receiver.—A claim 
against the receivers of a railroad company for a per- 
sonal injury received during their operation of the prop- 
erty permitted to be filed and heard, notwithstanding 
the expiration of the time fixed by notice for filing 
claims, on the ground of the infancy of the claimant.— 
Park v. New York, L. E. & W. RK. R., U.S.C. C.,8. D. 
N. Y., 140 Fed. Rep. 799. 

125. KaPE —Conviction of Attempt.—Under Rev. St, 
1899, § 2361, one cannot be convicted of an assault with 
intent to commit rape where the evidence of the prose- 
cutrix; if credited, shows that the crime of rape has ac- 
tually been committed, notwithstanding sections 2359, 
2370.—State v. Bell, Mo., 918. W. Rep. 898. 

126. RELEASE — Effect on Action Against Defendant 
Separately Liable.—A release given by a brakeman to the 
railroad company for which he worked from liability for 
an injury caused by his being knocked from the top of 
afreight train by a trolley wire maintained by defend- 
ant street railroad company held not to release defend- 
ant from liability —Chapman v. Pittsburg Rys. Co., U. 8. 
vo. C., W. D. Pa., 140 Fed. Rep. 784. 

127. REMOVAL OF CAUSES — Diverse Citizenship.—A 
cause held removable to the federal couct, ut the in- 
stance of a defendant, fur diversity of citizenship; the 
complaint not stating a cause of action against the other 
defendant.—Slaughter vy. Nashville, C. & St. L. Ry. Co., 
Ky., 91 8. W. Rep. 744. 

128. REMOVAL OF CAUSES—Suits Between Non-Resi- 
dents.—An action brought in a state court by an alien 
against a citizen of another state may be removed intoa 
federal court by t::e defendant where the requisite 
amount is involved.—Morris v. Clark Const. Co.,U. 8. 
C.C., D. 8. Car., 140 Fed. Rep. 756. 

129. SALES — Bailments.—Whether a transaction by 
which goods are placed by one party inthe hands of an- 
other to be sold is a bailment or a sale depends on its in- 
herent character and purpose, and it is immaterial what 
name is given to it, or thatit is an agreed condition that 
title shall not pass until payment is made.—Jn re Wells, 
U.8.D.C,M. D. Pa., 140 Fed. Rep. 752. 

130. SALVAGE -Compensation.—Where scows that had 
been cut adrift in a fog were found and taken in tew by 
a tug, the service rendered by the tug was of the lowest 
order of salvage, for which $250 would be allowed.—Scows 
Nos. 1410, U.S. D. C., D. N. J., 141 Fed. Rep. 477. 

131. SHIPPING — Delay in Delivery of Vessel.—The 
owner of a vessel held not liable to a charterer for delay 
in delivering the vessel owing to the making of repairs 
rendered necessary by her stranding.—Tweedle Trading 
Co v. Dene Steam Shipping Co., U. 8. D.C., 8. D. N. Y., 140 
Fed. Rep. 779. 

132. STATES — Payment of Warrant.- Where one to 
whom a check of the State Treasurer on a warrant of the 
auditor has been mailed has failed to receive such check, 
he may by executing indemnity bond and making proof 
of loss receive a duplicate check for the amount due.— 
Gibony v. Commonwealth, Ky., 918. W. Rep. 732. 

133. STREET RaILROAD— Appliances,—Fact that switch 
used by street railway was liable to “‘catch and hold ve- 
hicles” held notto render the street railway liable for 
injaries caused by vehicle being caught therein.—Morie 
v. St. Louis Transit Co., Mo., 91S. W. Kep. 962. 

134. TELEGRAPHS AND TELEPHONES—Use of Highway. 
—The primary purpose of a highway being tortravel and 
transportation; its use by a telegraph company to facil- 
itate communication is subordinate to its use by the pub- 
lic for such primary purpose.—Ganz y. Ohio Postal Tele- 
graph Cable Co., U. 8. C. C. of App., Sixth Circuit, 140 
Fed. Rep. 692. 

125. TENANCY IN COMMON—Surviving Husband and _ 





Heirs of Wife.—A sarviving husband and the heirs of the 
deceased wife are not tenants in common in the wife’s 
realty.—Martin v. Custle, Mo., 91S. W. Rep. 930. 

136. TowaGE—Negligent Injury to Tow.—A tug is liable 
for loss or damage to tow only in the case of negligent 
management of the tug or in handling the tow.—The 
Samuel E. souker, U. 8. D. C.,D. N. J., 141 Fed. Rep. 480 

137. TRADE MARKS AND TRADE NAMES—Infringement. 
—A preliminary injunction granted restraining the use 
by defendant of the words “elastic seam” or ‘‘stretchi- 
seam,” used by complainant as trade marks to desig- 
nate a ceriain style of garments manufactured by it.—J. 
A. Scriven Co. v. Girard Co.,U.S. C.0.,8.D.N. Y., 140 
Fed. Rep. 794. 

138. TRADE MARKS AND TRADE NAMES—Unfair Compe- 
tition.—On an application for a preliminary injunction 
against alleged unfair competition in the dress of goods, 
it should be clear that the complainant hasan established 
and exclusive right to pack and dress his goods in the 
way he asserts, on which the defendant is deceptively 
trying to trade.—Lamont, Corliss & Co. v. Hershey, U. 
8. 0. C., M. D. Pa., 140 Fed. Rep. 763. 

139. TRESPASS TO TRY TITLE—Adverse Possession.— 
Plaintiff in trespass to try title held entitled to recover 
on a showing that the state had parted with title and that 
he had been given a deed and had entered into posses- 
sion.—Cook v. Spencer, Tex., 91S. W. Rep. 813. 

140. TRIAL—Questions for Jury.—When the facts in a 
case are such that two fair, minded men may draw 
different inferences from them, and such different infer- 
ences lead to different verdicts, it is the province of the 
jury, and not of the court, to decide which inference 
shall be drawn.—Cascade Foundry Co. v. L. J. Mueller 
Furnace Co.,U. 8. C.C., W. D. Pa., 140 Fed. Rep. 791. 

141. TRusTS—Burden of Proof.—Where land was deed- 
ed to a husband and wife, the burden of proving that it 
was entirely paid for with the wife’s means was upon 
her.—Joerger v. Joerger, Mo.,91S. W. Rep. 918. 

142. TRUsTsS—Kight to Mortgage.—A mortgage executed 
by a trustee under power to sell and convey only is void. 
—Mausfield v. Wardlow, Tex., 91S. W. Rep. 859. 


143, TrusTs—Voluntary Execution.—A trust held for 
the benefit of the grantor, and, having been voluntarily 
executed, was not subject to vacation because he did not 
fully understand its scope when made. —Coleman vy. 
Fidelity Trust & Safety Vault Co., Ky., 91S. W. Rep, 716. 


144. VENDOR AND PURCHASER—Contract for Sale of In- 
terest in Land.—A contract to se)! ‘‘all my interest in 320 
acres of land, at the rate of $14 per acre,” is a contract 
for the sale of aninterest in the land at the rate of $14 
per acre for the entire tract.—Ward y. Foley, U. 8. C. C 
of App., Eighth Cirewit, 141 Fed. Rep. sts. 

145. VENDOR AND PURCHASER—Licns. — Assignees of 
notes given for the price of land held entitled to first 
liens respectively onthe parcels of land for the price of 
which the notes were given —Colquitt vy, Sturm, Tex., 91 
8. W. Kep. 872. 

146. VENUE—Additional Parties. — Rey. St. 1895, art, 
1208, held not to authorize the bringing in of new parties 
and compelling them to litigate an action in a county 
other than that in which they were domiciled.—Mugg & 
Dryden v. Texas & P. Ry. Co., Tex., 91 8S. W. Rep. 876. 

147. WILLS—Abatement of Legacies.—Where will dis- 
poses of all of testator’s property in such a way as to 
equalize bis estate among his children, legacies and de- 
vises should be made to abate ratably if necessary to 
pay debts. —O’lay v. O’Day, Mo., 91 8. W. Rep. 921. 

148. WiTsEssEs—Evidence of Good Character.—De- 
fendant held entitled to give evidence of his general 
reputation for truth and veracity after the introduction 
of the State’s evidence in rebuttal.—Neill v. State, Tex., 
918. W. Rep. 791. 

149. WITNESSES—Impeachment.—A witness cannot be 
impeached by showing contradictory statements made 
by him which are not relevant to any issue in the case.— 
Dillard v. United States, U.8.C.C. of App., Ninth Cir- 
cuit, 141 Fed. Rep. 303, 





